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QUESTION PRESENTED 


Where it becomes apparent during the counting of the ballots 
in a national union election that union officers and election trustees 
are deliberately miscounting large numbers of ballots pursuant to a 
fraudulent scheme to rig the election for the incumbent, does a court 
of equity have jurisdiction, in a suit brought by union members before 
the count is completed and the result announced, to compel an honest 
recount and thereby prevent the said officials from consummating their 


fraud and unlawfully perpetuating the incumbent in office? 


(a) Did the courts of this District have juris- 
diction to grant such relief prior to enactment of the 
Landrum Griffin Act? 

(b) Did that Act divest these courts of such 


jurisdiction? 


ii 
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STATUTES INVOLVED 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


Il. Prior to the enactment of the Labor-Management 
Relations Act the courts of the District of Columbia | 
had jurisdiction to grant injunctive relief to the 
appellant as a member of the union and as a 
candidate for office to compel observance of the 
provision in the union constitution entitling him 
to an honest tabulation of ballots in an election of 
union officers. 


A. The union constitution gives appellant a 
contractual right to have an honest tabulation 
of the votes in a union election. 


The contractual right derived from a union 
constitutional provision for a fair election 
will be specifically enforced by injunctive 

relief. 


Courts regularly exercise jurisdiction to 
order a judicially supervised recount in any 
election where there is uncertainty as to the 
validity of the count. 


The Labor-Management Relations Reporting and 
Disclosure Act of 1959 did not deprive the courts 

of their preexisting jurisdiction to enforce union 
constitutional provisions by granting injunctive 
relief to assure an honest count in union elections. 


Congress explicitly preserved all common 
law remedies for insuring an honest count 
in union elections. 


The legislative history of Section 403 shows 
that Congress intended to preserve all 
remedies to enforce an honest count of the 
ballots. 


There is no remedy which the Secretary of 
Labor can provide which affords the winning 
candidate the right to the result of the 
election. 


Calhoon v. Harvey, U.S. , decided 
December 7, 1964, did not concern common 
law rights but only Title IV rights. 


In addition to preserving existing rights and reme- 
dies to enforce provisions of union constitutions 
providing for fair election procedures, Congress 
created new additional rights to protect the election 
process and made these new rights enforceable in 
the federal courts by private suit. 


A. Section 101(aX(1) grants “equal rights nd tt 
to vote” enforceable by suit in the district 
court under Section 102, which are violated 
by counting ballots cast for Jennings as votes 
for Carey. 


Violation of the Union's Constitution for the 
purpose of perpetuating the incumbent in 
office against the democratically expressed 
will of a majority of the members is a breach 
of a fiduciary duty under Title V. 


The statutory right of a candidate, conferred 
by Section 401(c), "to have an observer at the 
polls and at the counting of ballots" is inde- 

’ pendently enforceable “at the suit of any bona 
fide candidate for office * * * in the district 
court," provided suit is filed before the count 
is completed and the results announced. 


Appellant was not required to exhaust remedies 
within the organization because the violation of 
democratic rights was fundamental; immediate 
judicial intervention was required to preserve 
the evidence of fraud; and there is no assurance 
that the union will afford any remedy. 


CONCLUSION 


Appendices 


Pertinent provisions of the Constitution of the Inter - 
national Union of Electrical, Radio and Machine 
Workers. 


Pertinent provisions of the Labor-Management 
Reporting and Disclosure Act of 1959. 


Candidates' rights created by Section 401(c) are 
enforceable by direct civil suit, rather than resort 
to the Secretary of Labor, provided suit is filed 
before the counting of ballots has been completed 
and the final results announced. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,069 


Appellant, 
Ve 


JAMES B. CAREY, President, LEO M. SMITH, SR., 
JOSEPH KELLEY, AL GIORDANO, THOMAS 


FLOOD, M. J. PINNEY, GEORGE R. COLLINS 
Secretary-Treasurer, and INTERNATIONAL UNION 
OF ELECTRICAL WORKERS, AFL-CIO, 


Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 


This is an appeal from the dismissal by the United States 
District Court for the District of Columbia of a suit for injunctive 
relief against a concert of action by incumbent union officers and 
trustees to unlawfully perpetuate the Union's incumbent president 
in office beyond the expiration of his term by fraudulently rigging the 
election for the office of president. The complaint alleged that the 
defendants had engaged in widespread and deliberate miscounting of 
ballots and asked the Court to order that the ballots be recounted 
under the procedure required by the Union Constitution, reasonably 
construed, and under elementary rules of fair play. : 

Under the amended complaint, jurisdiction rested on four 
separate grounds, each set forth in a separate count, i,e., ‘Section 
401(c), Section 102 and Section 501(b) of the Labor -Management 
Reporting and Disclosure Act of 1959, 29 U.S.C. A. 481(c),, 412 and 
501(b), and Title 11, Section 306 of the District of Columbia Code. 

The District Court, Robinson, J., denied jurisdiction on all 


four counts in an opinion rendered from the bench on December 15, 


1964. The opinion has not been reported but is set forth in full at 


page 147-169 of the Joint Appendix herein. 
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On the same day, the District Court entered an order dis- 
missing the complaint, from which order this appeal was promptly 
noted. 

The District Court's dismissal order of December 15, 1964, 
also had the effect of vacating the temporary restraining order pre- 
viously entered by Judge Hart on December 1, 1964, enjoining and 
restraining the defendants from counting, handling or commingling 
the ballots cast by I. U. E. members pending hearing on plaintiff's 
motion for preliminary injunction. As soon as that order was entered, 
appellant petitioned this Court to issue a similar injunction pending this 
appeal. Upon oral argument before this Court that same day, agree- 
ment was reached between counsel which permitted the trustees to 


count the remaining ballots, enabling the trustees to leave, but prohibited 


any announcement of the result pending the further order of this Court. 


Thereafter, on or about December 24, 1964, a second agreement of 
counsel was reached providing arrangements for securing the custody 
of the ballots pending disposition of this case. In consideration of this 
agreement, this Court, on December 29, 1964, entered an order deny- 
ing as moot appellant's motion to impound the ballots, denying the 
motion for injunction pending appeal, and granting appellant's motion 


to expedite this appeal. 


~3< 
STATEMENT OF THE CASE 


The complaint below sought to enforce the rights of the 1.U.E. 
membership, and of candidate Jennings, under the Union Constitution 
to a fair and honest count of the ballots cast in the pending election 
for president of the I. U. E. and to the prompt installation as president 
of the candidate designated by a majority of the said ballots. Specifi- 
cally, the complaint sought enforcement of two principal provisions of 
the Union Constitution: (1) that secret ballots shall be opened and 
tabulated by the trustees in the presence of two watchers representing 
each nominee (Art. XXII, Sec. H, Appendix A, p. 3), and (2) that the 
candidate elected president in a secret ballot election shall take Office 
January Ist (Art. XXII, Sec. H, Appendix A, p. 3). * : 

The I. U. E. has a membership of about 270, 000 organized into 
approximately 570 local unions located throughout the United States and 
Canada (J. A. 11). 

The appellant, plaintiff below, Jennings is a candidate for the 


office of president of the I. U. E., duly nominated at the Convention of 


the Union held in Washington, D. C., from September 21 through 


September 25, 1964 (J. A. 9). 


1/ The pertinent provisions of the Union Constitution are set forth 
as Appendix A to this Brief. 
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Appellee Carey is the incumbent president and a candidate for 
reelection to that office. Appellee Collins is Secretary-Treasurer of 
the Union. Appellees Smith, Kelley, Giordano, Flood and Pinney are 
the trustees responsible for the safekeeping, authenticating and count- 
ing of the ballots cast by Union members in the pending election for 
the office of international president (Appendix A, p. 3). The said 
appellees are union members elected to the office of trustee at the 
last union convention. 

The appellant's complaint for injunctive relief alleges that the 


appellee trustees instead of supervising the election impartially and 


without partisan interest, have in fact actively supported the candidacy 


of appellee Carey; that together with the appellee officers, they have 
engaged in a fraudulent scheme to rig the election in favor of Carey and 
against Jennings and that appellant Jennings and the Union members on 
whose behalf he sues will be irreparably injured unless the Court re- 
strains the said appellees from completing the counting of the ballots 
under the said fraudulent conditions and orders a recount with adequate 
safeguards, including the opportunity for the constitutionally appointed 
watchers to watch the ballots being counted (J. A. 55-58). 

In his affidavit in support of his prayer for injunctive relief, 
filed simultaneously with the complaint, appellant spelled out the 


threatened injury as follows: “Unless defendants are restrained by 
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this Court, the Union will be irreparably injured by the substantial 
expense and delay which will result from a protracted proceeding to set 
aside the instant election and prepare, mail, process and count new 
ballots for the office of president” and the appellees “will have suc- 


ceeded in unlawfully perpetuating James B. Carey in office beyond the 


expiration of his term and in depriving the Union of its lawful and 


proper leadership * * *" (J. A. 16). 

The affidavits filed by appellant's two watchers showed that 
under the system devised by the appellees for counting the ballots, 
appellant's watchers were completely precluded from watching the count- 
ing of at least three-fifths of the ballots cast; that as to the remaining 
ballots, their ability to observe the counting was impeded and obstructed 
by the appellees; that notwithstanding the appellees" efforts 'to conceal 
the ballots being counted, appellant's watchers caught the appellees in 
the act of recording substantial numbers of ballots cast for Jennings as 
votes for Carey; and that even when caught, the appellees refused to 
remedy their said misconduct by recounting even the particular ballots 
which appellant's watchers saw miscounted Qj. A. 38-42, 47-48). 

The showing made by appellant's affidavit as to the partisanship 
and bias of the appellee trustees for Carey and as to their hostility to 


appellant Jennings (J. A. 129-131) is uncontroverted on the record. 
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Three of them had placed Carey’s name in nomination for the office of 
president (J. A. 129). A fourth trustee, Giordano, is a member of 
Carey's staff who publicly opposed Jennings' candidacy at the Conven- 
tion J. A. 129). All of the trustees have openly supported Carey Q. A. 


129). Even as late as November 9, 1964, on the eve of counting, the 


Chairman of the Trustees, himself, brazenly indicated that he had pre- 


judged the result before a single ballot had been counted (J. A. 133, 
infra, p.12). 

The appellee officers and trustees refused to discuss election 
procedures with Jennings or to disclose the number of ballots printed, 
the number of ballots sent out, the number of ballots received, and the 
number of ballots returned undelivered (J. A. 13-15, 25-26, 31-35, 68). 
And they refused to allow Jennings to have more than two observers 
present during the count even after they had increased the number of 
counters and counting tables from two to five (J. A. 12-15, 66). 

The written election rules originally promulgated by the trustees 
provided that the ballots were to be counted by two teams of trustees work- 
in pairs J. A. 19, 117). Had this procedure been followed, appellant's 
two observers would have been able to watch the counting of all the bal- 
lots §. A. 37-38). 

When the count commenced, however, the Chairman of the 


Trustees set aside the published rules and, without any prior notice, 


Fe 


"announced that the Trustees had decided that each of the 5 Trustees 
would count ballots simultaneously, sitting at 5 separate tables” (J. A. 


88, 105). 


The court below was thus called upon to construe Article XXII, 


Section H, of the Union Constitution to decide whether that provision 
giving each candidate the right to have two watchers “present at all 
times during the opening and tabulation of the ballots” required that the 
watchers be allowed to watch the ballots being tabulated. The appellees 
apparently construed the provision to entitle Jennings to have two 
watchers present in the room, but not to entitle the watchers to watch 
how the votes were being counted. | 

The conference room, where the ballots were counted, was 50 to 
60 feet long. Two pairs of tables were ranged along each wall, and 
another pair at the far end of the room. At each of the five counting tables, 
separated one from another by a distance of approximately 20 feet, sat a 
trustee counting ballots with the assistance of clerical help Q. A. 38-39). 
It was impossible for two observers to observe the counting at more than 
two tables simultaneously. At three tables, therefore, ballots were 
counted unobserved. But even at the two tables that ‘annie’ watchers 
could watch, they were impeded by the trustees from qpeerving the tabula - 
tion of the ballots. The trustees insisted on having the ballots placed face 


down during the counting. 
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Walter Phillips, one of Jennings’ two observers, describes the 


procedure used by trustee Kelley as follows (J. A. 39-40): 


"[T]he clerks would remove the ballots, and pursuant 

to instruction of Trustee Kelly, would place the ballots 

in a pile face down. * * * After each clerk had piled up 
the ballots face down, she would pass the pile to Trustee 
Kelly. Trustee Kelly, who insisted that I stand on the 
other side of the table facing him, would thereupon slide 
the pile on the table toward him, at which point he would 
examine the ballots while holding them close to his bosom 
in a vertical position as if he had a deck of cards in his 
hands and in a condition under which it was impossible for 
me to see what was on the ballot. 


e*2* 22% 


“After examining the ballots in the fashion described 
above, Kelly separated them into two piles face down. 
After all of the ballots of a given local union were separated, 
Trustee Kelly would then pick up the pile of one candidate, 
pull it to the edge of the table and count them face down. 
Kelly made the count by thumbing the corner of each ballot, 
which made it unnecessary for him to disclose and reveal 
the face of the ballot. I could not at this time even see 
fully the back of the ballot from which one could sometimes 
see the face of the ballot mark through the thin paper.” 


Handicapped as he was, Phillips was able to catch Kelley in the 
act of tabulating substantial numbers of ballots marked for Jennings as 


votes for Carey. He describes the counting of ballots cast by Locals 


919 and 617 as follows: Y 


At one point while watching the girl remove the ballots 
from the envelopes of Local 919, I was able to count 
what I recognized to be the ballots for Jennings. I was 
able to observe this from watching the ballots marks 
through the back of each ballot as they were placed in 
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one pile. At one point I counted 40 such Jennings © 
ballots. When the pile, as to which I counted 40 > 
ballots for Jennings, was taken up by Kelly for a 
division of ballots to the Carey and Jennings piles, 

I saw that the group contained only 14 ballots for = 
Jennings. When this happened, I immediately ran 
over to get Chairman Smith and I said tohim, ‘I | 
just observed a pile of 40 ballots for Jennings being 
counted as 14.‘ I said tohim, ‘Leo, I just observed 
that girl that is separating the ballots over there. 

I saw 40 Jennings ballots. 1 followed them when she 
passed the pile over to Kelly. Jennings ended up get- 
ting 14. I said, "Leo, come over there and take a 
look at those ballots and if I am wrong in what I am 
saying, I'll walk out of this room and not come back." 
His only reply to me was that ‘you've got a right to 
challenge, ' and refused to do anything more about it. 


"At one point during the count of Local 617 on 
Monday, November 30, 1964, I saw several ballots 
for Jennings put into Carey's pile. When I pointed this 
out to Trustee Kelly, he told me that I was not sup- 
posed to talk to him and told me to make my complaint 
to the Chairman. I thereupon called the Chairman 
Trustee over and made my complaint to him at which 
point Trustee Kelly mixed the ballots up and asked me 
whether I wanted to have them counted. I replied that 
I did. Kelly then started counting some and when he 
picked out about seven of the Jennings ballots from the 
Carey pile he stopped counting and said to me, do you 
want me to count the rest of the ballots? I answered 
that I did. At this point Chairman Smith interrupted 
and said he could not waste any more time. He added 
his usual comment that I could record my challenge. x 
(J. A. 39-42). 


Jennings’ second watcher, Joseph lozzi, reported the same 


difficulty in observing ballots counted by Trustee Giordano, but he 


too was able to catch Giordano repeatedly counting ballots marked for 


Jennings as votes for Carey. He reports in the case of Local 431 that: 
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"On November 29, 1964, while Giordano was count- 

ing the ballots of Local 431 which had a total of 
approximately 1500 ballots cast, I observed a number 

of Jennings’ ballots placed in the Carey pile. The only 
way I could tell a Carey ballot from a Jennings ballot 

or a Jennings ballot from a Carey ballot was to scrutinize 
the back of the ballot as it was placed down on a pile in 
order to observe the markings on the ballot. When I 
brought to Trustee Giordano's attention the fact that I 
noticed several piles of the Jennings ballots placed in the 
Carey pile, I demanded from Trustee Giordano a recount 
of the Carey ballots. After going through some of the 
Carey ballots, 112 Jennings ballots were found in the 
Carey pile. On this, as on other occasions when I noted 
similar mistakes wherein Jennings’ ballots were placed 
in Carey's pile or where my approximate count was 
different from the trustee's tally, Trustee Giordano in 
each instance refused to count the ballots openly and in 
my presence." (J. A. 47). 


The foregoing reports of Jennings’ watchers are substantially un- 
2 


controverted on the record. 


2/ Appellees admit that “[ sJome of the trustees picked up a number 
Of the ballots at one time and held them while going through them with 
their other hand” (J. A. 106), and that after sorting them into Jennings 
and Carey piles, “the Trustee picked up a handful of ballots from one 
pile and counted them in batches, usually of 25 toa batch" (J. A. 106). 
Kelley admits that he “erroneously placed one group of Jennings" bal- 
lots on top of the Carey pile” (J. A. 83; 92). Giordano admits that in 
handling Local 431 he erroneously placed a pile of 110 ballots in the 
Carey box. He claims that these ballots “had apparently not been 
sorted before being placed there” (J. A. 96-97). But appellee Carey's 
observer, Egan, testifying to the same incident, says Giordano placed 
"a pile of Jennings" ballots with the Carey pile” (J. A. 92 -93). 


eo 


By the end of the fourth day of counting, Phillips and lozzi 
had filed with the trustees protests claiming miscounting of the votes 
of over 20 locals. Of these, about 10 were denied on the a of 
the fourth day, November 30th (J. A. 42, 107). However, there were 


still about 10 challenges which had not yet been acted upon when the 


restraining order was entered by Judge Hart the afternoon of 


December Ist (J. A. 107). According to the Chairman of the Trustees, 
: 3/ 
the count then stood at 66, 204 votes for Carey and 59, 263 for Jennings, 


with less than 6,000 ballots remaining to be counted (J. A. 110). The 
Chairman nevertheless represented to the Court under oath that “James 
B. Carey * * * should be declared elected" (J. A. 110-111), because “Lif 
all the uncounted ations should turn out to have been cast for Jennings, 


Carey would still have a higher number of votes than Jennings” Qg. A. 110- 


4 
111). */ 


3/ The ballot count commenced on Friday, November 27, 1964. At 
the end of counting on Sunday, November 29, 1964, appellant: Jennings 
had a 6,000 vote lead (J. A. 16, 42, 48, 107), but at the close of busi- 
ness Monday on November 30, 1964, Jennings' lead had shrunk to only 
500 J. A. 16, 43, 8), and by the afternoon of December Ist, Carey had 
a 6,941 vote lead (J. A. 110). 


4/ Actually, as subsequently appeared, over 8,000 ballots remained 
to be counted. Of these, 6,441 were cast for Jennings and 1, 693, for 
Carey. Hence, when the Trustees announced the election result on 
December 27, 1964, Carey emerged with a majority of only 2, 193 

Out of the 133, 601 votes cast in the election. The Trustees did not 
even go though the formality of acting on the ten outstanding protests 
filed by Jennings’ watchers before they announced this result. 
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Smith could not have made such a representation to the Court 


unless he and his fellow trustees had already prejudged the remaining 
ten protests and determined in advance to reject all of Jennings’ pend- 
ing challenges. This is not surprising for a trustee who had written 
the members of his own local prior to the election urging them to do 
him a favor and vote for Carey, and who, after the election, had accused 
those who voted for Jennings as having been “courted by crooks" and as 
“lacking in loyalty” (J. A. 132). It is also consistent with Smith's com- 
munication of November 9, 1964, to the members of his local in which 
be admits that he, as Chairman of the Trustees, has predetermined the 
outcome of the election before the counting has even started, and predicts 
“when Jennings loses, he and his ilk will cry foul -- go to the courts, 
then fail” (J. A. 133). 

In fact, Smith and his fellow trustees persistently refused 
to take practical corrective measures on the spot when miscounts or 
other serious irregularities were called to their attention. Their policy 


was to force Jennings’ watchers to file formal protests in each instance 


5/ Cf. Phillips’ testimony (j. A. 40): 


“When I complained to Trustee Kelly that he was prevent- 
ing me from seeing the ballots that were being counted, his 
rejoinder was, ‘don’t talk to me, talk to the chairman. * When 
I complained to Chairman Smith about Mr. Kelly's said practice, 
as I did on a number of occasions, his reply was that I could 
exercise my right to challenge the ballots of the local union involved. 


(continued) 
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and by arbitrarily denying the protests, to force "Jennings and his ilk" 
o “cry foul" and “go to the courts." . 

On the basis of the developments summarized above, Jennings 
and his watchers became convinced by the fourth day of counting, 
November 30, 1964, that the shift to five counters, the concealment of 
ballots, the specific mistallyings discovered, and the trustees’ refusal 
to take remedial action when caught in the act of miscounting, were 
not merely accidental or isolated irregularities, but were part of a 
deliberate scheme to declare Carey the winner irrespective of the votes 


actually cast and thus to perpetuate Carey in office indefinitely -- in all 


probability for several years beyond the expiration of Carey's term of 


office on January 1, 1965 -- by tying the election up in protracted 


5/ (continued) He did nothing to correct the situation even though 
I explained that a challenge would be completely futile because I 
just did not know for which candidate a ballot was being counted." 


And Iozzi's testimony (J. A. 47-48): 


“The practice followed by Trustee Giordano in counting the 
ballots has been to finger the corner of a pile of ballots face 
down and thus to prevent me from keeping track of either the 
identity of the ballots or numbers cast. On the numerous occa- 
sions when I complained about Giordano's practice to Trustee 
Chairman Smith, his only reply was that I could enter a challenge, 
but my doing so has to date resulted in no recount of any of the 
ballots so challenged. Chairman Smith, himself, indulged in this 
curious practice of concealing the face of the ballots as wey were 
being counted. “ 

See also Phillips' account of Smith's refusal to recount even the 40 
votes for Jennings that were counted as 14 in Local 919 (J. A. 41). 
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administrative proceedings and then setting its result aside and requir- 
ing a new election. 

The undersigned counsel for appellant was retained the evening 
of that same day and by 4:00 P.M., the following day, December 1, 
1964, the appellant’s complaint was filed in the District Court and the 
temporary restraining order entered. 

This action was not instituted, however, until the appellant 
had exhausted all hope of obtaining remedial action from the trustees -- 
the only officers of the union who could have provided any internal 
remedy in time to save the ballots cast in the election then pending. 

The Executive Board was not scheduled to meet until the middle of 
February, 1965 (J. A. 69), by which time the election fraud would have 
been consummated, the District Court could not have ordered an honest 
recount and the only recourse would have been to proceed under Section 
402 of the Landrum -Griffin Act to have this election set aside and to start 


all over again with a new election years later. No effort was made by 


the officers or trustees of the union to convene a special meeting of 


the Executive Board in time to consider appellant's charges while there 
was still time to preserve the ballots and order a recount prior to the 
expiration of Carey's term and before Carey was fraudulently declared 


the winner. 
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Absent the agreement of counsel reached in open cout on 
appellant's motion to impound, the ballots would have been in control 
of the same trustees who miscounted them in the first instance and 
there would have been nothing to prevent their destroying the evidence 
of their fraud. They never denied that they had control of an undis - 
closed number of blank ballots*which could be marked for Carey and 
substituted for Jennings ballots. Jennings repeatedly asked the appellee 
officers and trustees to confer on procedures for preventing access to 
the ballots already counted unless observers for both candidates were 
Been . A. 25, 31-33). Those requests, like all the eer: were 
arbitrarily denied -- until this suit was filed and the appellees were 
under a restraining order impounding the ballots. : 

The court below dismissed the complaint, holding that, without 
a showing of injury to property rights, there was no remedy available in 
the courts of this District to prevent the consummation of a fraud on the 
members of a voluntary association; that the Landrum -Griffin Act pro- 


vided no remedy for obtaining an honest recount of the ballots cast in 


———— 

6/ During the first three days of the counting, Jennings’ observers 
were permitted to place their own seals on bags containing ballots 
already counted. Commencing Sunday night, November 29, however, 
the trustees refused to permit even this simple safeguard. Thereafter, 
ballots were left open and uncounted overnight and the Trustees refused 
to permit the observers to seal them. On Monday night 1, 600 ballots 
from Local 808 were removed from the outer envelope and placed in a 
bag that was left on the floor overnight (J. A. 42-43, 46). 


* Memorandum in Opposition to Motion for Injunction Pending Appeal, 
p. 10, n. 6, par. 3. 
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the then pending election; that the plaintiff's sole recourse was to 
petition the Secretary of Labor under Section 402 of that statute to 
file a new suit in the District Court to have the ballots already cast 
nullified and a new election started from scratch; and that plaintiff 
had no enforceable legal right to obtain an honest recount of the 
existing ballots so as to prevent the candidate of the minority from 
serving as president pending completion of the protracted statutory 
‘proceedings and the holding of a new statutory election at some 
indefinite date in the future, regardless of the injury and needless 


expense to the Union caused thereby (J. A. 147-169). 


STATUTES INVOLVED 


The pertinent provisions of the Labor-Management Reporting 


and Disclosure Act of 1959, 29 U.S.C. A. 401, et seq., are set out in 


Appendix B hereto. 
STATEMENT OF POINTS 


The court below erred in dismissing the complaint herein 


and in denying the relief sought therein. 


SUMMARY OF ARGUMENT 


In our view, this case turns essentially on 4 very kere: 
simple, issue, namely, whether a candidate and the aber ofa 
Union have a justiciable interest in the ballots cast in an election for 
president which is entitled to equitable protection. If they do, pro- 
tection should be accorded, for invasion of that interest by official 
frustration of observation and miscounting is not only allegei under 
oath in convincing detail, but actually admitted, and application was 
timely -- after the violations were committed but while the ballots were 
still intact -- making the only possible redress, a recount, feasible. 


A recount will not be ordered unless the ballots have never 


been accessible to partisans in the absence of watchers for the 
5 


contestant, for a recount of ballots which may possibly have been 
tampered with could confirm rather than correct fraud. The parties are 
in agreement that thus far, in consequence of the diligence of appel- 
lant and his watchers* this danger has been avoided. 

A recount under present conditions, therefore, will promptly 


and effectively prove or disprove the charges of fraud, and -- even 


Y £.G., Moore v. Stephenson, 279 Ky. 780, 132 S.W. 2d 316 (1939); 
Austin v. Anderson, 279 Ky. 742, 132 S.W.2d 56, 59 (1939). 


* Memorandum in Opposition to Motion for Injunction Pending Appeal, 
pp. 14, 32. 
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more important -- establish conclusively which of the two candidates 
a majority of the voters actually selected, resulting in immediate in- 
stallation of the one entitled to the office. If the candidate and the 
voters have a legal right to the leadership for whom a majority have 
actually voted, and the common law clearly recognizes that they do, 
a court of equity must have jurisdiction to vindicate that right, for 
there is no timely or adequate remedy available elsewhere, at law or 
otherwise. 


If this were a political election, or a corporate election, or 


even 2 trade union election prior to enactment of Landrum-Griffin, it 


is clear, as we shall show, that equity would order a recount instantly, 
for, as an authoritative study puts it, Harris, Joseph P., Election 


Administration in the United States (Brookings Institution, 1934): 


“There should never be any question about the 
accuracy of election results. * * * an error in the 
results of an election may mean the difference be- 
tween good government and bad government, involving 
the welfare of a community.” (p. 3). 


Responsibility for assuring an honest and accurate count historically 
lies with the courts. 


“One of the greatest safeguards of the purity of 
elections is to provide an easy, economical, and 
prompt procedure for a recount of the votes. Ordi- 
narily the procedure is for the contestant to appeal 
to the proper court for an order to have the ballots 
recounted, and the recount is conducted under the 
jurisdiction of the court.” Ibid., P. 66. 
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Proof of misconduct or errors on the part of the election officers is not 
a condition precedent to a judicial recount. 


"Usually there is little opportunity for proving fraud 
without opening the ballot box; the proof is in the bal- 
lots themselves. If the ballots cannot be scrutinized 
until fraud or error has been proved, then, of course, 
it is ordinarily impossible to do anything about it. 
Much of the evidence upon which interested parties 
may have cause to be suspicious of the returns of 
particular precincts is in the nature of rumors, and, 
before an unfriendly judge, will be ruled as insuf- 
ficient grounds for a recount. The requirement of 
proof of fraud before the ballots may be recounted 
provides an open invitation to falsification of the 


returns and affords relative security to the election 
thieves." (Emphasis added.) Ibid., pp. 307-308. 


The courts have made the same point, the same way.: In 
National Federation of Ry. Workers v. National Mediation Board, 
71 U.S. App. D.C. 266, 110 F.2d 529, 536 (1940), certiorari denied, 
310 U.S. 628, this Court said: 


"A charge that the certified result of the election 
was inaccurate because of mistake or fraud should 
insure a recount of the ballots, if properly preserved. 
Ballots are said to be the best evidence for determining 
the outcome of an election and resort is had to them when 
an attempt is made, on proper grounds, to impeach the 
certified return of the election officials.41/ (Emphasis 
added.) 


1l/ land v. Land, 244 Ky. 126, 50 S.W. 2d 518, 526; 
State ex rel, Milliner v. Smith, 107 Pa. 134, 144 So. 
333, 336; Porter v. Greening, 347 Ill. 434, 179 N.E. 
872, 873; Association, 30 L.R.A.N.S. 602 and cases 
cited; McCrary, Elections, a. 474." 


-20- 


In Wood v. Brown, 235 Ark. 500, 261 S.W. 2d 67, at 69, the court 


stated: 


“If a partisan election official has in fact suc- 
ceeded in miscounting the votes to the advantage of 
his favorite, the other candidate is ordinarily help- 
less to expose the wrong except by means of a recount 


zee 
Lg 


Other cases are in accord. See also, Fletcher, Cyc. Corporations, 


1952 Rev. Vol. 5, 2070, 2074, pp. 299, 329. 

The sole question, therefore, is whether enactment of the 
Landrum-Griffin Act divested the courts of their historic function to 
order, and deprived union members and candidates of their historic 
right to have, a judicially supervised recount upon the sworn state- 
ments of observers that election officials have deliberately and dis- 
honestly rigged an election to perpetuate the incumbent president in 


office. To hold that it did would be the essence of irony, for it is 


well known that Congress passed that Act to enhance and to implement 


8/ Kreitz v. Behrensmeyer, 125 Ill. 141, 172, 17 N.E. 232 (1888); 
Manning v. Young, 210 Wisc. 588, 247 N.W. 61, 64 (1933); Harris 
v. Textor, 235 Ark. 497, 361 S.W. 2d 75 (1963); Wood v. Brown, 235 
Ark. 500, 502; Jordan v. Warren, Circuit Court, 239 Ind. 351, 157 
N.E. 2d 732 (1959); State v. Sullivan, 214 Ind. 279 15 N.E. 2d 384, 
385 (1938); Austin v. Anderson, 279 Ky. 742, 132 S.W. 2d 56, 59 
(1939); Ecker v. Cohen, 43 N.Y.S. 2d 951 (1943); McKnight v. Smith, 
182 S.C. 378, 189 S.E. 2d 361 (1936); Merriwether v. Stanfield, 196 
S.W. 2d 704, 705 (Tex. Cir. App., 1946); Hebb v. Cayten, 45 W.Va. 
578, 32 S.E. 2d 187 (1898); 29 C.J.S., pp. 411-412, Elections § 290. 
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the legal rights and external remedies of members and rival candidates 
against incumbent union officials, for the express purpose et thwarting 
officers' power to use their control over internal union processes and 
procedures to perpetuate themselves in office against the will ofa 
majority. Crocker v. Weil, 227 Ore. 260, 361 P. 2d 1014 (1961). 

The court below was impelled to its conclusion by reading 
Calhoon v. Harvey, __ U.S. ____, slip op. 17, as holding that 
in making exhaustion of internal union remedies and application to the 
Secretary of Labor a condition precedent to enforcement of rights 
created by Title IV, Congress evidenced a "general Scnstessional 
policy to allow unions great latitude in resolving" all election issues, 


and an intention to leave all election remedies to the primary juris- 


diction of the Secretary of Labor. We submit that Calhoon cannot bear 


this construction. No less than four times in sixteen lines of its slip 
opinion the Supreme Court emphasized that the only cases it was dis- 
cussing were cases based upon alleged violations of Title IV alone, 
and that only election controversies of that type were relegated by 
Congress to "administrative and judicial procedures set ek in that 
Title," in harmony with the Garmon approach. 

Under Garmon, even the National Labor Relations Board does 


not preempt the field unless violation of the NLRA is the exclusive 
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source of the right asserted. If the same conduct which constitutes an 
alleged unfair labor practice also constitutes a breach of contract, 


congressional policy sanctions resort to courts for redress of the latter 


violation, wholly independent of the Board's jurisdiction. Teamster 


local v. Incas Flour Co., 369 U.S. 95, 101 (1962); Smith v. Evening 
News Ass'n, 371 U.S. 195, 197-198 (1962). This is typical of Con- 
gress‘ approach where it is intent upon supplementing, rather than 
completely supplanting, preexisting rights and remedies. Hewitt- 
Robins v. Eastern Freight-Weys, Inc., 371 U.S. 84, 87-89 (1962); 
Standard Fruit & S.S. Co. v. Midwest Stock Exchange, 178 F. Supp. 
669, 676-677 (N.D. 1959). So here, if the only alleged violation is 
of Title IV, (except for 401(c) rights), redress may be had only through 
the Secretary. But if violation of other rights is also involved, the pro- 
cedures available through the Secretary are wholly an irrelevancy. Con- 
gress made this “matter conclusive” by providing in Section 603 "an 
express disclaimer of preemption * * * except where such preemption 
is expressly provided for in the 1959 Act.” De Veau v. Braisted, 363 
U.S. 144, 157 (1960). 

The only reference to preemption in relation to election mat- 
ters committed to the Secretary is contained in Section 403. In its 


entirety, Section 403 provides: 
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"No labor organization shall be required by law: to 
conduct elections of officers with greater frequency or 
in a different form or manner than is required by its own 
constitution or bylaws, except as otherwise provided by 
this title. Existing rights and remedies to enforce the 
constitution and bylaws of a labor organization with re- 
spect to elections prior to the conduct thereof shall not 
be affected by the provisions of this title. The remedy 
provided by this title for challenging an election already 
conducted shall be exclusive." 


The first sentence of Section 403 is obviously designed to 
conform with and to effectuate the rights created in Section 401 (e). 
That Section details election procedures which unions must follow. 
including, inter alia: 
"The votes cast by members of each local labor 
organization shall be counted, and the results” 
published, separately." 
The last sentence of the Section then provides: 
"The election shall be conducted in accordance 
with the constitution and bylaws of such organi- 
zation insofar as they are not inconsistent with 
the provisions of this title." 
Plainly, therefore, the first sentence of Section 403 was 
designed to assure that if the "form and manner" of elections proscribed 
in Section 401(e) (including procedures contained in the Constitution 


and bylaws lawfully construed) are adhered to, no other or different 


"form or manner" of conducting elections may be required. It is also 


plain, and Congress evidently assumed, that the first sentence could 
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not possibly be read as superseding substantive obligations imposed on 
union election officers by Titles I and V of the Act or by the common 
law. But Congress evidently recognized that in conjunction with the 
last sentence of Section 401(e), the first sentence of Section 403 

could be read as superseding preexisting rights and remedies to compel 
compliance with procedures contained in the Union Constitution and by- 
laws. It therefore wrote the second sentence of Section 403, explicitly 
to assure that preemption would not aveeeeouts and remedies arising 


out of the Constitution until after an election had been conducted. And, 


finally, to effectuate the policy described by the Supreme Court in 


Calhoon v. Harvey, Congress wrote the third sentence to assure that, 


except for rights created by Section 401(c), only the Secretary would be 
empowered to enforce rights created by Title IV. Since the Secretary's 
jurisdiction attaches only after an election has been “already conducted" 
and since the Secretary is empowered only to cause an election to be 
set aside and a new one held, Congress declared that the Title IV 
remedy for so “challenging” a completed election “shall be exclusive." 
Congress’ purpose, of course, was to assure that an election 
would not “be set aside for technical violations ' but only for viola- 
tions which “probably affected the outcome. “ S. Rep. No. 187 on 


S. 1555, 86th Cong. lst Sess. 21, I Leg. Hist. LMRDA 417. Because 
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Congress thought it was providing "an effective and expeditious remedy 
for overthrowing an improperly held ele and hold. a w election,” 
it made that remedy exclusive and precluded “private litigation" seek- 
ing the same result. Ibid. (Emphasis added.) 

If there is any way these provisions can be construed as 
preserving the right of candidates and members to a judicial recount, 
De Veau v. Braisted, supra, makes plain that they must be so construed. 
To do otherwise would, by implication, reduce or “limit the responsi- 
bilities" of union election officials by taking away a right and barring 
a "remedy to which members of a labor organization are entitled * * * 
under * * * law of the'District of Columbia, in the very teeth of Section 
603. We submit that our foregoing analysis is the natural and reasonable 
construction; that it is consistent with all and inconsistent with none of 
the legislative history, and that, under it, the right toa judicial recount 
is clearly preserved. 

Thus, the right to a recount was not created by Title IV, but 
exists completely independently of that Title. The right is grounded 


in the common law of fraud, and in the historic power of equity to pre- 


vent it. Union officials are not immune to accountability to the courts 


for fraud. The right is further grounded in the Constitution of the I.U.E. 
which provides that the president shall be chosen by majority vote 
and seeks to implement the requirement, implicit in the Constitution, 


that the majority be honestly and accurately ascertained,| by guarantee- 


ing observers opportunity to watch the count and tabulation. It is 
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additionally grounded in the Title I guarantee against discriminatory 
deprivation of the right to vote, which is clearly invaded by counting 
votes for one candidate as votes for another. It is further grounded in 
violation of the Title V fiduciary duty of the I.U.E. “election trustees, < 
to perform their functions not only honestly but impartially and entirely 
fairly and openly. And lastly, itis independently grounded in the last 
sentence of Section 401(c), which, according to the legislative history, 
Congress intended to make judicially enforceable by bona fide candi- 
dates through the first sentence of that Section. 

Moreover, the Secretary's exclusive jurisdiction cannot cover 
recounts because his jurisdiction extends only to "challenging" an 
election “already conducted” and a demand for a recount to ascertain 
the actual result shown by the ballots is not a “challenge” or “contest” 
of the election. 

"The recount is not a contest. On the contrary, it is a mere 
ascertainment of the result shown by the ballots. * * *. The ascer- 


tainment of the result of the election is a part of the election itself." 


Goff v. Young, 61 W. Va. 693, 57 S.E. 328, 329 (1907); City of Barre 


v. Kidder, 121 Vt. 266, 155 A. 742, 744 (1959). Because a recount is 
not considered a challenge or a contest, judicial intervention to recount 


the ballots does not trench upon the exclusive jurisdiction of legislative 
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bodies and other institutions to judge for themselves the election, 
returns and qualifications of their officials. State v. District Court, 
107 Mont. 370, 86 P.2d 5, 7 (1939); State v. District Court, 103 
Mont. 515, 63 P.2d 147, 149 (1936); Peterson v. District Boue: 107 
Mont. 482, 86 P.2d 403, 404 (1939). 

It is clear that the Secretary of Labor considers a recount part 
of the election, because he has taken the position that even.a run off 
is part of the original election. Memorandum for the Secretary in 
Support of Motion for Reconsideration of Order, dated July 24, 1964, 
Wirtz v. Local Union No. 125, International Hod Carriers' Building 
and Common Laborers' Union of America, C.A. 64-99, N.D. Ohio. 

The "outcome" is not "known" while a timely demand for recount which 
may alter the result is pending. If a recount is part of the eae 
of an election, the Title IV "exhaustion" policy, and remedies avail- 
able through the Secretary do not even come into operation until the 


recount has been completed. 


This result fits perfectly the statutory scheme, for Congress 


gave the Secretary no authority to vindicate the right to a recount, the 
Secretary can only obtain an order for a new election, which vitiates 
rather than vitalizes the ballots. And the only “private litigation” 


Congress intended to preempt was litigation to “overthrow * * * an 
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improperly held election and hold * * * a new election," for which it 
considered the statutory remedy “effective and expeditious." I Leg. 
Hist. 417. 

The only remaining question then, is whether the common law 
policy requiring exhaustion of internal union remedies bars immediate 
recourse to the courts. We submit, in the first place, that exhaustion 
can have no possible application to a demand for a recount, particularly 
when the demand is based upon allegations of fraud, because exhaustion 
entails delay, inevitably affording opportunity to the wrongdoers to 
tamper with the ballots, thereby destroying both the right and the 
remedy. If the exhaustion doctrine bars the courts from seizing and 
counting the ballots, after miscount is discovered but while the ballots 
are intact, it covers and protects fraud. No legal doctrine can be so 
transformed into an instrument for subversion of law. 

Moreover, appellant actually exhausted the only internal 
remedy provided by the Constitution. He demanded recounts from the 
Trustees and they flatly refused. Exhaustion of appellate internal 
machinery is never required unless that machinery is explicitly applica- 
ble, adequate and timely. The power of the Executive Board to decide 


“contests” growing out of the Trustees’ report is not clearly applicable, 


since a demand for a recount is not a “contest”, supra, p.26. More- 


over, appeal to the Executive Board could not be either adequate or 


S 393s 


timely because the Executive Board was not scheduled to meet until 


the middle of February, and the Trustees, not the Executive Board, had 
control of the ballots which are the subject of the demand. The mere 
possibility that, if the ballots were preserved intact, the Executive 
Board might order a recount does not constitute a plain, adequate, 


internal remedy requiring exhaustion before resort to the courts. 
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ARGUMENT 


PRIOR TO THE ENACTMENT OF THE LABOR-MANAGEMENT 
RELATIONS ACT THE COURTS OF THE DISTRICT OF COLUM- 
BIA HAD JURISDICTION TO GRANT INJUNCTIVE RELIEF TO 
THE APPELLANT AS A MEMBER OF THE UNION AND AS A 
CANDIDATE FOR OFFICE TO COMPEL OBSERVANCE OF THE 
PROVISION IN THE UNION CONSTITUTION ENTITLING HIM TO 
AN HONEST TABULATION OF BALLOTS IN AN ELECTION OF 
UNION OFFICERS. 


A. The union constitution gives appellant 2 contractual right to 
have an honest tabulation of the votes in a union election. 


Provisions ton elections, whether in statutes, 2/ corporate by 
laws29/ or constitutions of unincorporated associations, 22/ are uni- 
formly interpreted as requiring an honest count of the votes cast; the 
obligation to honesty is rarely if ever expressed. No court has ever 
suggested that a provision for an election did not necessarily include 
the right to an honest election. 

The constitution of I.U.E. provides in Article XXII, Section K, 


p. 52: 


"The nominee for the respective offices receiving the high- 
est number of votes cast shall be declared elected. The 
officers elected shall take office January 1." 


EY National Fed. of Workers v. National M. Board, 71U.8. App. 
D.C. 266, 276, 110 F. 2d 529, 536 (1940); Kreitz v. Be’ yer, 


e hrensmeyer 
125 Ii. 141, 172, 17 N.E. 232, 8 Am. St. Rep. 349 (1 ; Moore 
v. Stephenson, 279 Ky. 780, 132 S.W. 2d 316 (1939); McGallagher 
v. Bosarge, 273 Ala. 133, 136 So. 2d 181 (1961); Wood v. Brown, 
235 Ark. 500, 502-503, 361S.W. 2d 67, 68-69 (1962); 29 C.J.S., 

p- 277, Elections Sec. 191 and cases cited, footnotes 18 and 19. 


10/etcher Cycl Corporations, 1952, Revised Volume, pp. 
296-298, 329, Sec. 2070, 2074 and cases there collected. 


11/ pitta v. Western Electric Employees Ass'n, 142 N.J. Eq. 77, 
59 A. 2d 251 (1948). 
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This provision constitutes an express contractual obligation running to 
the plaintiff Jennings both as a member of I.U.E. and as a nominee, 
entitling him to be declared elected if he received the highest number 
of votes. Only through an accurate and honest count can his contractual 
right be enforced. | 

Other provisions in the I.U.E. Constitution, simitiacty constitut- 
ing contractual obligations running to the plaintiff Jennings as a member 


and nominee, entitle him to have the ballots honestly counted. 


Article XXII, Section H, p. 51 of the 1.U.E. Constitution provides 


in the first sentence of said section: 

The ballots shall be opened and tabulated by the Trustees." 

The word "tabulated" necessarily imports . obligation on the 
trustees to tabulate honestly and accurately. It is not a tabulation of 
the ballots to count ballots for one candidate as votes for his opponent. 

Article XXII, Section H, pp. 51-52, of the 1.U.E. Constitution 
provides in the second sentence of said section: 

“Two watchers representing each nominee in the election 

may be present at all times during the opening and tabula- 

tion of the ballots." 

This sentence imposes an obligation upon the trustees who are in 
charge of the counting that they so open ballots and so tabulate ballots 
that the watchers are able to see every step of the pening and the tabu- 
lation of each ballot to the end that the tabulation will be honest and 


® 
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accurate.12/ Otherwise, the universally understood object of having 


watchers would be defeated. Moreover, there is an implicit obligation 
upon the trustees to correct each error in tabulating ballots which is 
called to their attention by the watchers. This is the standard pro- 
cedure in all elections in this country, and as much a part of the Con- 
stitution as if expressly written into this section. The union constitution 
is a contract which must be judicially interpreted, if at all possible, in 
conformity with the applicable law. Young v. Hayes, 195 F. Supp. 991 
(D.D.C., 1960); English v. Cunningham, 108 U.S. App. D.C. 365, 
367, 282 F. 2d 848, 850 (1960); Mastro Plastics Corp. v. N.L.R. B., 
350 U.S. 270, 279, 281 (1956); Textile Workers v. Lincoln Mills, 353 
U.S. 448, 456-457 (1957); Williston on Contracts, (3rd Ed.), Secs. 
615, 621. 

The court below rejected controlling principles of contract law 
when it held that any departure from the literal language of the Consti- 
tution constituted an attempt to abrogate the Constitution rather than to 
construe and enforce it lawfully (J.A. 166-167). 

B. The contractual right derived from a union constitu- 

tional provision for a fair election will be specifically 
enforced by injunctive relief. 

This Court has on several recent occasions upheld the use of 
equitable injunctive relief to enforce election provisions in union con- 
stitutions. 
12/Taylor v. Chandler, 261 Ky. 7, 86 S.W. 2d 1038, 1040-1041 (1935); 


12/Taylor v. 
M t v. Smith, 162 S.E. 378, 189 S.E. 361 (1936); Meriwether 
Vv. Stanfield, 196 S.W. 2d 704, 705 (Tex. Cir. App. 1 ; 
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In English v. Cunningham, 106 U.S. App. D.C. 70, 76-77, 269 
F, 2d 517 (1959), certiorari denied, 361 U.S. 897, this Court described 
the complaint as alleging "numerous violations of the Constitution in- 
cluding * * * the imposition of officers and leaders to prevent free elec- 
tions and to bring about the election of defendant James R. Hoffa as 
General President."" This Court gave relief by enjoining the seating of 
delegates not ablected in accordance with the constitution and later by 
enjoining officers elected at the convention from taking office. Thus, 
English v. Cunningham stands for two propositions: (1) where viola- 
tions of a union constitution are seriously threatened but may yet be 
avoided, equity will enjoin the violations but not the election and (2) 
once violations have been consummated, equity will act immediately 
to prevent the wrongdoers from enjoying the fruits.23/ 

In Milone v. English, 113 U.S. App. D.C. 207, 210, 306 F. 2d 
814, 817, English v. Cunningham was described as having "the purpose 
of benefiting the International by ridding it of alleged fraud and misman- 
agement on the part of at least some of the defendant officers,” and as 
involving "charges /that officers were/ fraudulently depriving the mem- 


bers of their rights as members." 


See also Hoffa v. Letts, 108 U.S. App. D.C. 359, 363, 364-365, 


282 F. 2d 842, 846-849 (1960), where this Court expressly authorized 


137"When a serious question arises as to whether a particular act is 
within the legitimate aims and purposes of a labor union as expressed 
by its constitution and by laws, the Court must ultimately resolve the 
matter so as to preserve on the one hand the rights of the union and on 
the other those of the individual members of that union." 

Truck Drivers v. Cohen, 182 F. Supp. 608, 619, aff'd, 284 F. 2d 162 
(3rd Cir., 1960), cert. denied, 365 U.S. 833. : 
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the district court to conduct an election "under District Court supervi- 


sion” and Moschetta v. Cross, 48 LRRM 2669 (D. D.C. 1961), approved 


in Bakery Confectionary Workers v. Ratner, __ U.S. App. D.C. ___, 

’ 335 F. 2d 691, 694 (1964), ordering a court supervised convention and 
election of officers to prevent incumbent officers from "locking them- 
selves into office by denying the membership opportunity to vote” (48 
LRRM at 2671). 

Throughout the United States it is today generally held that a 
union member has a property right which equity will protect by injunc- 
tion to have union officers fairly elected. In Dusing v. Nuzzo, 177 
Misc. 35, 29 N.Y. Supp. 2d 882, 884, 

"The right to membership in a union is empty if the corres- 

ponding right to an election guaranteed with equal solemnity 

in the fundamental law of the union is denied. If a member 

has a ‘property right" in his position on the roster, I think 

he has an equally enforceable property right in the election 

of men who will represent him in dealing with his economic 

security and collective bargaining where that right exists by 


virtue of express contract in the language of a union constitu- 
tion.” 


Equity will entertain a suit while the election is still in progress. 


Otherwise, "{a] group could perpetuate itself in office by the tactics 
attempted * * * , since it is evident that a post-election remedy alone 
would be ineffective,” Sibilia v. Western Electric Employees, 142 N.J. 
Eq. 77, 59 A. @d 251 (1948). The court there held that where constitu- 
tional provisions enable incumbent officers to hold over after an elec- 
tion has been conducted, the incumbents will not be permitted to 


"perpetuate [themselves] in office’ by invalidating the election. To 


- 35 - 

prevent this, the Court appointed "a master in chancery to tabulate paper 
ballot votes" and issued an injunction barring the incumbents from con- 
tinuing to hold office in violation of the election results. O'Neillv. United 
Ass'n of Journeymen Plumbers, etc., 348 Pa. 531, 36 A. 2d 325 (1944), 
holds that where incumbents dictatorially deny membership rights of 
self-government, those injured may appeal directly to the courts with- 
out invoking internal remedies provided in the organization constitution 
and by laws. See also Lacey v. O'Rourke, 147 F. Supp. 922 (S.D.N.Y., 
1956); Wilkens v. Sofield, 144.N.¥. S. 2d 78, 82 (1955); Daley v. 
Stickel, 153 N.Y. S. 2d 886, 2 App. Div. 2d 287 (1956); Katz and 
Friedman, "Member's Control Over Officers, Elections and Finances,” 
22 Ohio St. L.J. 97, 100 (1961): "Courts have not hesitated to issue in- 
junctions in connection with intra-union * * * elections," and Summers, 
The Impact of Landrum-Griffin in State Courts, N.Y.U. Thirteenth 
Annual Conference on Labor (1960), 333, 339: the courts at common 
law "have not stood idly by while incumbent officers * * * falsified [elec- 
tion] returns." : 

Judicial intervention in union elections is merely an application 
of principles long applied to corporate and political elections. In the 
District of Columbia the leading case on corporate elections is Walker 
vy. Johnson, 17 App. D.C. 144, 149-150, 166-169 (1900) where the 
Supreme Court of the District of Columbia enjoined election commis- 


sioners of a District of Columbia Corporation from counting the ballots 


and declaring any person elected where it was shown that the minority 
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was frustrating the will of the majority by improperly disregarding votes 
cast by proxy. The court stated: 

"The jurisdiction of equity 'includes that of supervising" and 

controlling the election of directors whenever it is made to 

appear, that, by means of fraud, violence or other unlawful 

conduct on the part of a portion of the corporation, a fair and 

honest election cannot be held." 
The court cited Tunis v. Pass. R.R. Co., 149 Pa. St. 7083; Steinberg 
vy. American Bantam Car Co., et al., 76 F. Supp. 426, 441(W.D. Pa. 
1948); Perrott v. United States Banking Corp., 53 F. Supp. 953, 957 
(D. Del. 1944). Corporate law throughout the United States is in ac- 
cord. 5 Fletcher Cyc. Corp., 1952 Revised Volume, pp. 295-299, 329, 
Secs. 2070, 2074. 

It is beyond dispute that the conduct of the trustees in concealing 
the face of the ballots from the watchers and in refusing to disclose the 
number of ballots printed or the number mailed out constitutes fraud 
of the kind which supports equity's jurisdiction. Cf. S.E.C. v. Capital 
Gains Bureau, 375 U.S. 180, 192-193, holding that non-disclosure by 
a fiduciary constitutes fraud warranting equitable reliet.14/ 

The District Court denied equitable jurisdiction essentially on the 
theory that neither the members nor the candidates have a "property 


right” in an honest count of the ballots (J.A. pp. 18-19). But Judge 


14/ secrecy in counting of ballots in political elections is sufficient 
basis for a recount without any showing of mistake or dishonesty in 
counting, for the secrecy precluded ascertainment of such facts. 
McKnight v. Smith, 182 S.C. 378, 384, 189 S.E. 361 (1936); Meri- 
wether v. Stanfield, 196 S.W. 2d 704, 706 (Tex. Cir. App., 1946). 
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Edgerton's opinion for this Court in Berrien v. Pollitzer, 83 U.S. App. 


D.C. 23, 165 F. 2d 21 (1947), lays the "property right” prerequisite 
entirely to rest. And the Supreme Court has upheld jurisdiction to en- 
join irreparable injury to similar "intangible values” (c.f : American 
Federation of Labor v. Watson, 327 U.S. 582, 594 (1946) with Bakery 
Workers v. Ratner, __U.S. App. D.C. __, 335 F. 2d 691, 696 (1964)). 
To the extent that Carey serves as president through a fraudulent mis- 
count he is irreparably injuring the membership by action without valid 
authority; he will have "a tremendous advantage over pcoariael ©, ennings ] 
during the months it will take to comply with the statutory procedures of 
review." Aaron, The Labor-Management Reporting and Disclosure Act 
of 1959, 73 Harv. L. Rev. 851, 905 (1960). These injuries can only be 
avoided by an immediate judicially supervised recount assuring that as 
soon as possible, the candidate who actually received a majority of the 
votes takes office. | 

Moreover, the court below (J.A. 163) was likewise in error in 
viewing Walker v. Johnson as a case where the court had jurisdiction on 
independent grounds and considered the election merely as an incidental 
issue arising in the course of the suit. The opinion in Walker v. Johnson, 
17 U.S. App. D.C. 144 (1900), explicitly states at page 167 that the jur- 
isdiction there exercised to compel an honest election did not fall within 
this principle. : 

Accordingly we submit that the court below erred when it ex- 


pressed "grave doubt as to whether there exists under the common law 
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of the District of Columbia a remedy entitling one, situated as is the 
plaintiff, under the circumstances of this case, to the relief which is 
sought in this action” (J.A. 163). 

C. Courts regularly exercise jurisdiction to order a 

judicially supervised recount in any election where 
there is uncertainty as to the validity of the count. 

The sanctity of the election process is of such vital importance - 
to our institutions, economic and social as well as political, that 
courts judicially supervise recount of the ballots whenever doubts have 
arisen as to the accuracy of the count. The dire consequences that 
arise from uncertainty that results are accurate as well as the con- 
viction that only a recount can establish whether there were in fact 
mistakes or fraud, have made recounts almost automatic in political 
elections once 2 question is raised and the contestants are willing to 
bear the expense of the recount should the result not be overturned. 
Among the consequences which must be avoided, the chief ones are: 
(1) it will be impossible to overcome the lethargy of the electorate if 
there is a real possibility that even if a vote is cast it will not be accu- 


rately counted; and (2) voters will be unwilling to submit to decisions 


"of elected officials if there is doubt that they were in fact elected by 


the alleged majority. 

In enacting the LMRDA Congress declared that ''the responsive- 
ness of union officers to the will of the membership depends upon * * * 
an honest count of the ballots." H. Rep. No. 741 0n H.R. 8342, p. 161, 
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1 Leg. Hist. 774. And it has long been recognized that a union's “suc- 


cess is dependent upon the responsiveness and ability of the leader of 
the union." Dusing v. Nuzzo, 175 Misc. 35, 29 N.Y. S. 2d 882, 884 
(1941). See also Lacey v. O'Rourke, 147 F. Supp. 922, 926-927,(S.D. 
N.Y. 1956). Failure to ratify contracts negotiated by officers and 
strikes for demands in addition to or different from ices! proposed 

by officers result when the membership believes the officers do not 
represent the choice of the majority. See findings in the LMEDA, 
Section 2(c). Compare W. J. Widick, G.M. Strike: Prototype for 
More Conflict, Nation 199: 349, 352, November 16, 1964, 

Careful and thorough analyses of the role of the judiciary in 
protecting the fairness of the election processes have been made in 
both the political and trade union field. The findings and recommenda- 
tions of the distinguished Committee on Election Administration of the 
National Municipal League 15/ have been set forth in Joseph P. Harris, 


15/The members of the Committee were: Charles E. Merriam, Uni- 
versity of Chicago, Chairman; Joseph P. Harris, University of Wash- 
ington, Secretary; Albert S. Bard, Honest Ballot Association, New 
York; Mayo Fesler, Director, Celveland Citizens' League; W. F. 
Willoughby, Director, Institute for Government Research, Washington, 
D.C.; Ralph S. Boots, University of Pittsburgh; Katherin Fredric, 
National League of Women Voters; H. W. Dodds, Editor, National 
Municipal Review; H. A. Nichols, Election Commissioner, Rochester, 
N.Y.; Thomas Raeburn White, Chairman, Philadelphia Committee of 
Seventy; J. M. Zemansky, Registrar of Voters, San Francisco; Wil- 
bur M. Chadbourne, New York; George M. Hallett, Ir., Secretary, 
Proportional Representation League; Harold F. Gosnell, University 

of Chicago; Edward E. Witte, Chief, Wisconsin Legislative Reference 
Library; Oakley A. Distin, Chief Supervisor of Elections, Detroit; 
William D. McHugh, Election Commissioner, Omaha; Clarence G. 
Shenton, Assistant Director, Philadelphia Bureau of Municipal Research; 
Joseph P. Harris, Election Administration in the United States (Brook- 
ings Institution, 1984), p. 24, n. 1. 
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Election Administration in the United States (Brookings Institution, 
1934). The committee recommended recounts upon request where the 
contestant offered to pay the costs and noted with approval that irre- 
spective of the particular statutory provisions making mistake or fraud 
in some instances a prerequisite to a recount, in most states the judi- 
ciary ordered recounts without any proof of mistake or fraud in recogni- 
tion of the fact that a recount was itself the only reliable method of 
ascertaining if there was in fact mistake or trand “me cases cited in 
our Summary of Argument, supra, to which we respectfully refer the 
Court, support these conclusions. Indeed, the decisions indicate that 
since a recount is a method of getting evidence to establish the case, 
which itself furnishes the desired relief if it establishes the need there- 
for, little, if any, evidence is required before a recount is ordered. 

The American Civil Liberties Union, Democracy in Trade Unions, 
Nov. 1943, p. 82, reported that court intervention to assure fair union 
elections is established and that the state of the law was such that no 
further legislation was needed. 
Il. THE LABOR-MANAGEMENT RELATIONS REPORTING AND 

DISCLOSURE ACT OF 1959 DID NOT DEPRIVE THE COURTS 

OF THEIR PREEXISTING JURISDICTION TO ENFORCE UNION 


CONSTITUTIONAL PROVISIONS BY GRANTING INJUNCTIVE 
RELIEF TO ASSURE AN HONEST COUNT IN UNION ELECTIONS. 


A. Congress explicitly preserved all common law remedies 
for insuring an honest count in union elections. 


16/ Barris, op cit., pp. 66, 307-308. 
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By three distinct sections of the Labor-Management Reporting and 
Disclosure Act, Congress reiterated its intention to retain common law 
remedies. 

Section 603 of the Act provides: 

"Except as explicitly provided to the contrary, nothing 

in this Act shall reduce or limit the responsibilities of 

any labor organization or any officer, agent, shop stew- 
ard or other representative of a labor organization. . - 
under any other Federal law or under the laws of any 
State, and, except as explicitly provided to the contrary, 
nothing in this Act shall take away any right or bar any 
remedy to which members of a labor organization are 
entitled under such other Federal law or law of any State." 

Section 103 provides: | 

"Nothing contained in this title shall limit the rights and 
remedies of any member of a labor organization under 
any State or Federal law or before any court or other 
tribunal, or under the constitution and by laws of any 
labor organization. 

DeVeau v. Braisted, 363 U.S. 144, 157 (1960), in holding that 
Section 504(a) did not bar concurrent state remedies, stated that Sec- 
tion 603 made the "matter conclusive." The Court described that 
Section as "an express disclaimer of pre-emption of state laws regu- 
lating the responsibilities of union officials, except where such pre- 
emption is expressly provided for in the 1959 Act” and held that 
"[I]n view of this explicit and elaborate treatment of pre-emption 
in the 1959 Act, no inference can possibly arise" that the state statute 
there involved "is impliedly preempted" by the LMRDA. 


In Hoffa v. Letts, 108 U.S. App., D.C. 359, 364-365, 282 F. 


2d 842, 847, this Court was squarely faced with the contention that 
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the Act divested courts of pre-existing common law jurisdiction to assure 
and to supervise honest union elections. It rejected the contention flatly: 


"The Act does not supersede the court's jurisdiction to super- 
vise a Union election but is rather 'an important factor now in 
accomplishing the basic objective. id 


In Moschetta v.Cross (D. D.C. 1961, 48 LRRM 2671), the court 


"The policy of the Labor Management Reporting and Disclo- 
sure Act requires effective judicial enforcement of provisions 
of union constitutions which empower members to decide dem- 
ocratically whether control should remain in the hands of the 
incumbents or be vested in others.” 


The court below, however, considered Section 403 the only rele- 
vant Section. Section 403 provides: 


"Rxisting rights and remedies to enforce the constitution and 
by-laws of a labor organization with respect to elections prior 
to the conduct thereof shall not be affected by the provisions of 
this title. The remedy provided by this title for challenging 
an election already conducted shall be exclusive." 


The court below gave the second sentence of Section 403 such an 


expansive reading as to leave the first sentence virtually inoperative. 
The provisions of Section 603 require that just the opposite method of 
analysis be applied. Only what the second sentence expressly preempts 
and nothing more can be wiped out. The second sentence does not erase 
all remedies after an election has been conducted; the only remedy 
which is declared to be exclusive is the remedy for challenging an elec- 
tion. It is our position, as more fully described in the Summary of 
Argument, supra, to which we respectfully refer the Court, that the 


word challenge, in the context of the second sentence, as appears from 
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the other provisions of Title IV, refers only to an attack designed to set 


aside an election and obtain a new one. 

The plaintiff Jennings does not attack the instant election. He is 
willing to accept and to be bound by its result, provided that the result is 
honestly and accurately determined and announced. We gabmit that a pro- 
ceeding seeking to effectuate the true result of an election is not a pro- 
ceeding challenging” the election. If Jennings were to claim that the 
ballots had been cast by unqualified persons or that they had been tampered 
with so that no honest and accurate determination of the electorate's will 

could be determined, then he would be challenging the election. Inre 
Hunt, 15 N.J. Misc. 331, 191 4th 437, 454 (1937), holding that a chal- 
lenge to an election was presented where there had been gach fraudulent 
tampering with the ballots themselves as to make it impossible to deter- 
mine the honest result of the vote. But all J ennings challenges isa 
dishonest count, not the election itself. 

In the second place, an election is not “conducted” until its result 
is honestly and accurately determined. Thus the time will not be ripe 
to invoke Title IV remedies until appellant's challenge to the accuracy of 
the count is finally adjudicated. 

The court below (J.A. 168) found a hiatus Sotween the period de- 
scribed in the first sentence of Section 403 as "prior to the conduct" of 
the election and the period impliedly referred to by the second sentence 
as the time an "election [is] already conducted." During this period, 


according to the court below, neither judicial nor administrative remedies 
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are available. But the command of Section 603 that preemption should 
be found only to the extent explicitly provided precludes this construc- 
tion. Read as a whole, and in the context of Section 603, Section 403 
cannot mean more than that suits charging violation of a union's consti- 
tution and by laws cannot be entertained after an election has been con- 


ducted, if the remedy entails setting the election aside. Creation of a 
hiatus between "prior to the conduct” and "already conducted" wipes out 


judicial enforcement of all provisions of all union constitutions relating 


to nominations and elections despite the fact that judicial remedies for 
violation do not entail setting aside an election. Provisions respecting 
elections can hardly be violated prior to the time for their application. 
If judicial remedies are not available when they are misapplied, they 
are not available at all. 
Congress manifested its understanding that the honest counting 

and tabulating of results was part of the conduct of the election. The 
last sentence of Section 401(c) refers to a fair election as including the 
"right of any candidate to have an observer” not only at the polls but 
also "at the counting of the ballots."’ Since Congress itself considered 

* the count part of the election, the period after an "already conducted” 
election could not possibly begin until the counting was completed. The 
legislative history of this section shows Congress believed it was guaran- 
teeing "in advance that the ballots, as voted, will be counted," 104 Cong. 
Rec. 1146, in Leg. Hist. LMRDA (Dept. of Labor), 758; S. Rep. No. 
187 on S. 1555, p. 201 inI Leg. Hist. 416; H. Rep. No. 741 on H.R. 
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8342, p. 16 inI Leg. Hist. 774. There is no guarantee of the counting 
of each ballot if the only remedy for a dishonest count is the Secretary 
of Labor's limited ability to offer a new election. | 
The well established and accepted definition of election is that 
An election is a process which includes registration, nomi- 
nation, the voting and the manner in which the votes are to be 
counted and the result made known. . . The declaration of 
the result is an indispensable adjunct of what the choice is 
and by which the person elected can know that he is entitled 
to the office," 9 Ruling Case Law, Elections, § 116, p. 1113. 
Similarly, American Jurisprudence states: 


An election is not deemed to be complete until the result is 
determined and declared." 19 Am. Jur. Elections, §268, p.357. 


In numerous cases the courts have been called upon to determine 
whether a statute using the word election to fix a time in reference to 
which some event must take place has reference to the time of the cast- 
ing of the ballots or had reference to the time when the official, final 
results were declared. The courts have had no difficulty in holding that 
the legislature must have used the word in its usual penae as a process 
including all steps through the final official determination of result.27/ 

Under the view which the court below adopted, supersedure begins 


not when the polls close but long before they open. This creates a "no 


man's land" which persists until after the results are officially announced. 


tI SLL 


Daugherty v. Town of Mabscott, 131 W.Va. 500, 48S.E. 2d 342, 
$44 (1948); Hertzog v. Fox, 141 W.Va. 849, 93 S.E. 2d 239, 241, 245 
(1956); Green v. Jones, W.Va., 108S.E. 249 (1959); Gragg v. Dudle 
143 Okla. 281, 289 Pac. 254, 257 (1930); King v. Paxton, Okla., 79 P. 
2d 207, 208 (1988); State v. Peterson, 153 Nebr. 402, 45 N.W. 2d 122, 
128 (1950); Smith v. McCoy, 2 Marv. Del. 576, 587, 43 Atl. 270, 273 
(1897); People ex rel. Woods v. Crissey, 91 N.Y. 616, 627 (1883); Ex 
parte Saunders, 147 Tex. 248, 215 S.W. 2d 325, $27 (1948); Holden v. 
Phillips, Tex. Cir. App. 132 S.W. 2d 419, 420 (1939). 
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The Secretary of Labor, charged with administration of Section 402, has 


taken the position that an election is not completed until after a run off 


has been held. He states: 


"An election is held to reach a decision among competing can- 
didates, and is not complete until the results are final. .. 


* * * * 


"Title IV contemplates challenges to election irregularities 
only after an election has been completed, and provides for 
judicial relief only if violations of the Act 'may have affected 
the outcome’ of the election. Obviously, the outcome must 

be known before it can be determined whether violations have 
influenced it . . . "» Memorandum for the Secretary in Support 
of Motion for Reconsideration of Order, dated July 24, 1964, 
p. 2, Wirtz v. Local Union No. 125, International Hod Carri- 


ers’ Burlding ing and Common Laborers’ Union of America, C.A. 
-99, N.D. Ohio. 

Thus, if, as the court below held (J.A. 167-168), exclusive juris- 
diction of the Secretary of Labor attaches whenever an election is in 
progress, there is no time at which the provision of Section 403 preserv- 
ing "existing rights and remedies to enforce the constitutions and by laws 
of a labor organization with respect to elections” would apply. This pro- 
vision would be read entirely out of the law. 

By the same token, assuming arguendo that remedies for violation 
of the guarantees of Section 101 against discriminatory infractions of the 
right to nominate and vote are covered by the last sentence of Section 
403, these guarantees would be virtually entirely nullified, despite the 
explicit savings clause in Section 103. 

The fundamental premise of the court below, that there cannot be 
concurrent jurisdiction in the courts and in the Secretary to enforce 
election related rights against incumbent officials is refuted by the 
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existence of concurrent power to enforce limitations upon the imposition 
of trusteeships. : 

Under Title II, the federal courts and the Secretary of Labor have 
concurrent jurisdiction to remedy violations of either union constitutions 
or federal statutes prescribing standards for establishing trusteeships 
over unions. The courts have held that the law does not require recourse 
to the Secretary of Labor before institution of private suit. Parks v. 
1.B.E.W., 4th Cir. 1963, 314 F. 2d 887, 923-924, certidrari denied, 
372 U.S. 976; Vars v. Boilermakers, D.C. Conn. 1962, 204 F. Supp. 
245; Forline v. Marble Polishers, E.D. Pa., 1962, 211 F. Supp. 315, 
319; Executive Board, Local 28 v. 1.B.E.W., D. Md. 1960, 184 F. Supp. 
649, 653-659; Blue v. Local 7, Carpenters, D.C. Minn. 1964, 55 LRRM 
2440; Local 10 v. Federation of Musicians, D. Dl. 1964, 57 LRRM 2227, 
2233; ALSSA v. T.W.U., D. Ill., 1963, 55 LRRM 2711, 2727. 

Commentsiors have construed the statute as showing on its face 
the intent of Congress to preserve common law remedies to insure an 


honest count 


Summers, The Impact of Landrum -Griffinin State Courts, N.Y.U., 


Thirteenth Annual Conference on Labor, 333, 359-360 (1960) states: 


"In election cases, the statute contemplates that state includ- 
ing, of course, District of columbia courts shall intervene 

* * * and grant various remedies to insure a fair election in 
the first instance. 


"These preelection remedies were deliberately preserved 
as a necessary and integral part of protecting the whole election 
process. There is some danger that over-reluctant judges, 
knowing that the same issues can be raised after the election, 
may use failure to exhaust internal remedies or other transparent 


pee 


reasoning to evade their responsibility to give pre- 
election remedies. This would leave only the 
inadequate remedy of challenging the election after 
the wrongful conduct has worked its effect, and 
weaken the protection which the statute was in- 
tended to provide." 


Summers, Union Elections, 70 Yale L.J. 1221, 1257 (1960), 
states: 


" * * * effective enforcement of the statute must 
rest on pre-election remedies. Challenging an 
election after it has been conducted has proven too 
slow and’ burdensome to be of much practical value, 
and the availability of such a remedy under the fed- 
eral statute should not cause the courts to withhold 
pre-election protection. The state courts have rec- 
ognized that correcting defects prior to an election 
gives the members the fair election to which they 
are entitled; saves the union the cost and disruption 
of a second election; and lightens the court's responsi- 
bility. Congress was aware of these advantages and 
deliberately preserved pre-election remedies; the 
courts ought not be niggardly in their use. Only 
through such remedies can the courts give vital sub- 
stance to the standards of democratic rights, fair 
competition, and honesty in union elections." 


Aaron, Internal Relations Between Union and Their Members: 
U.S. Report, 18 Rutgers Law Rev. 279, 291 (Winter, 1964) states: 


"The ‘state courts were retained as a r forum 
for suits prior to the election, /when/ speed is of 
the essence and the relief sought is correction of spe- 
cific defects.’ After the election has been held, how- 
ever, ‘correction is possibly only by ordering a new 
and supervised election; this is entrusted to a slower 
and more considered procedure of investigation and 
suit by the secretary.'" (Emphasis added. ) 


B. The legislative history of Section 403 shows 
that Congress intended to preserve all reme- 
dies to enforce an honest count of the ballots. 
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The whole tenor of the Congressional consideration of the subject 


of union democracy in the drafting of the LMRDA was that Congress 
wanted to create additional rights and remedies, not to take away pre- 
existing ones. Congress declared that "the responsiveness of union 
officers to the will of the membership depends upon * * * an honest 
count of the ballots." H. Rep. No. 741 0n H.R. 8342, p. 16, 1 Leg. 
Hist. 774. To assure this, Congress intended remedies for a dishonest 
count. It stated: 

Remedies for the abuses should be direct. Where the law 

prescribes standards, sanctions for their violation should 

also be direct.” S. Rep. No. 187, p. 7, 1 Leg. Hist. 403. 

Congress expected that members of unions could use tranditional 
judicial remedies to insure "compliance with” the contractual obligations 
imposed by the union constitution. Since the courts could give this re- 
lief, only in connection with a situation where the results of an election 
could not be given effect and a new election would be necessary, did 
Congress expect resort to administrative remedies. Thus S. Rep. No. 
187, p. 417, I Leg. Hist. 417, states: 

"Section 203 [ now] Section 403 of the bill specifically pre- 

serves rights and remedies which union members have under 

existing law to insure compliance with provisions of a union's 

constitution and bylaws relating to elections prior to the con- 

duct of an election. However, since the bill provides an 

effective and expeditious remedy for overthrowing an im- 

properly held election and holding a new election, the Fed- 

eral remedy is made the sole remedy and private litigation 

would be precluded." 

Congress had evidence before it showing that judicial remedies for 
insuring fair elections were adequate. The role of the 1943 studies and 
reports of the American Civil Liberties Union in shaping the Labor Man- 


agement Reporting and Disclosure Act of 1959 has been repeatedly included 
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een oe . 18/ 

in legislative histories as the starting point of the statute. In the 
hearings preceding enactment of the LMRDA, there are repeated ref- 
erences to these studies and reports. 22/ These studies and reports, 


beginning in 1943, stated that court remedies for fair elections were 


adequate and that no further legislation in this respect was needed. 22/ 


"Appeal to the courts is justified on the part of union mem- 
bers who complain that their rights under the union constitution 
have been violated. While courts are on the whole reluctant to 
intervene in the affairs of voluntary associations, they have 
been the chief governmental agency in correcting such glaring 
abuses as failure to hold elections, to conduct fair elections 

* * * Resort to the courts in such matters require no further 
legislation.” 


In urging that provisions such as now appear in Section 603 be 
adopted, various witnesses appearing before Congressional committees 
considering the bills which became the LMRDA, referred to the adequacy 
of court procedures to assure fair elections for other private organiza- 
tions. See for instance the following excerpt from the testimony of 
Herbert W. Voorhees, President of the NewJersey Farm Bureau. 2/ 


"Preemption: We strongly recommend that there 
be incorporated in any bill reported by the 


18/gnart Rothman, Legislative History of the "Bill of Rights” for Union 
Members, 45 Minn. Law Rev. 199, 201 (December, 1960). 


19/ E.g., Hearings before a Joint Subcommittee of the House Committee 
on Education and Labor, 80th Cong., 1st Sess. on Labor-Management 
Reform Legislation, pp. 876, 1748-1754. 

20/s merican Civil Liberties Union, Democracy in Trade Unions, Nov. 
1943, p. 82. 

21/ Hearings before a Joint Subcommittee of the Committee on Education 


and Labor, House of Representatives, 86th Cong., 1st Sess. on Bills 
Regarding Labor Management Reform Legislation, Part 2, pp. 564-555. 


~Sie 


committee such language as may be necessary to pre- 
serve the availability of present remedies under State 
law against racketeering practices and abuse of power 
by labor union leaders. Otherwise the net effect of 
the enactment of this bill might well be to narrow and 
weaken the rights and availability of remedies of the 
individual worker rather than to broaden and sireng- 
then such rights and remedies. 


*x*ee* 


"Section 303 of H.R. 3302 and similar bills, pro- 
vides that the authorization to the Secretary of Labor 
to take action with respect to improper election peac:: 
tices is an exclusive remedy. 


****% 


Ties + If this provision had been enacted into law 2 
years ago, the petition of certain Teamsters Union 
members for judicial relief as a result of the election 
procedure that resulted in the election of James Hoffa 
as Teamster president, could not have been considered 
or acted upon by the court. 


"The election of officers of all other private organ- 
izations is within the jurisdiction of the courts. We 
see no valid reason why similar jurisdiction should not 
be applicable to labor unions. 


"We, therefore, strongly favor inclusion in the bill 
reported by the committee of a provision such as sec- 

tion 222 of H.R. 4473, and the avoidance of any preemp- 

tive impact as set forth above." 

Section 222 of H.R. 4473, to which reference is made in the 
above quotation, provided that nothing contained in the Act should 
supersede or modify any existing rights and remedies (I Leg. Hist. 
LMRDA 248). | 

Belief that courts do a proper and adequate job of enforcing 


union constitutional provisions for fair elections is reflected both 
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in the statute itself and in the statements of members of Congress 
during debates preceding its adoption. Only when the Congress 
considered the issue to be whether a new election should be run 
does it evidence any intention to bring in the Secretary of Labor. 


Plain intention to leave union candidates and members direct access 


: to the courts to thwart the perpetuation of incumbents in cases of 


election "rigging" appears from the following colloquy between 
Senators Javits and Mundt (II Leg. His. LMRDA, NLRB, p. 1241): 


"Mr. MUNDT. I should like to ascertain whether 
the amendment provides some protection for a dissi- 
dent group which would go into court, and then would 
find that while it was before the court, the election 
was held--in other words, that the election was held 
before the members of the group obtained the list. 


"The Senator from New York is a very careful 
draftsman; and I believe he should include a provision 
to take care of such 2 contingency, inasmuch as the 
processes of the courts are slow, and such a develop- 
ment would not be very satisfactory. 


"Mir. JAVITS. In this respect, I must rely upon 
the tradition of our jurisprudence, namely, that when 
there is danger of the loss of a remedy as a result of 
the passage of time, the court--whether Federal, State, 
or local--is generally found to act. I know of very few 
instances in which it can properly be charged that that 
has not been done. 


Tl wrestled with the idea; but I came to the concli- 
sion that any provision on this point which we might 
include would not improve on what we have already 
provided to preserve that right. I know that in politi- 
cal elections, courts often act within 5 hours, because 
such prompt action is necessary. 


"So, although there might be exceptions--I cannot 
state that there would not be--I believe that we have a 
right to assume that courts will follow the rule of reason 
--namely, that once the right to go into court is provided, 
SS ee 


\ 
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‘Mr. MUNDT. What the Senator from New York 
says is very plausible. Of course, if it were not 
for the fact that there are utterly corrupt unions, | 
we would not now be dealing with this matter at all. 
What we have to assume here is that we are setting 
up a protective mechanism against corrupt officials 
being installed in office. Since they have that power 
in a hypothetical case, I want to deny it to them. I 
am afraid they can rig elections, shorten campaign 
times, and make it practically impossible for an 
honest, diligent court to hear both sides of the) ques- 
tion and arrive at an appropriate verdict. 


"A notorious situation now exists wherein the 
president of the International Teamsters’ Union is 
seeking to hold an election quickly, which the 
monitors and the court are stopping him from hold- 
ing. I think that we should stop a situation in which 
a corrupt group of union leaders can have a quick 
election held, and that we should provide the kind 
of remedy which I know the ag came sere 


provide. 
*x* *x * * 


"Mr. JAVITS. In my amendment, I make it the 
responsibility and duty of the labor organization and 
its Officials. At the very least, I believe it would 
be a duty which would be actionable for remedies 
even in the event of the impossibility of a court being 
able to catch up with the organization. I make that 
statement not because I do not believe a court will 
act, and act in time, but here is an effort to place 
this affirmative duty on the union officer." 


C. There is no remedy which the Secretary of 
Labor can provide which affords the winning 
candidate the right to the result of the elec- 
tion. 


Further evidence that Congress 1ntended to preserve private 


remedies for preventing fraud and insuring a fair count is the fact 


that the only remedy which Congress placed within the jurisdiction 
of the Secretary of Labor was to go into court to secure the setting 
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aside of the election and running a new election. Section 402(c). 


The Secretary of Labor can never grant the winning party his 


rights. The winning party has a right to be recognized as the duly 
elected officer. A new election is no substitute. Sentiments change, 
new campaigns are waged, so that a second election can never re- 
flect the wishes of the electorate as expressed in the first election. 
Thus a premium is put upon fraud. Incumbent officers can continue 
to control through the presumptive validity that attaches to the orig- 
inal-election. Then they get a second bite at the apple as it were; a 
chance to have a new election. 

Members of a union who vote in an election are entitled to 
have the results of that election given effect. It is impossible to 
achieve this except through a private suit. The fact that the Secre- 
tary lacks authority to give the members the benefits of their votes 
as cast in the original election compels the conclusion Congress 
meant just what it stated: that the remedies through the Secretary 
are exclusive only in "challenging" an election “already conducted." 
Whenever the defects can be corrected without conducting a new 
election, union members retain their common law right to an equitable 
remedy. 

The Supreme Court has been zealous to preserve rights 
against claims of preemption where the administrative remedy is 
not adequate, and the common law remedy helps rather than hinders 
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the objective of the statute. Hewitt-Robins v. Eastern Freight-Ways, 


Inc., 371 U.S. 84, 87-89 (1962). Here, as in that case, “rather than 
running interference against the Act the exercise of the judicial remedy 
supports its overall purposes and is nowise inconsistent with the Con- 
gressional scheme embodied within its four courners. The remedy, 


therefore, survives." (371 U.S. at p. 89.) 


D. Calhoon v. Harvey, _U.S. __, decided December 7, 
1964, did not concern common law rights but only Title 
IV rights. 


In Calhoon v. Harvey, __U.S. __, decided by the Supreme 
Court of the United States on December 7, 1964, the question was 
whether there was a private right to enforce a right created by Title IV 
of the Act. The Court answered"No." The question here is whether 
Title IV divests remedies for other rights. The basic purpose of the 
statute was to supplement, not divest, existing rights and remedies. 

As DeVeau v. Braisted emphasizes, Congress restricted divestiture to 
circumstances in which duplication of remedies would produce chaos. 

In Calhoon v. Harvey, no claim of common law rights, or fraud, or 
breach of trust, was involved or considered by the Court, and the issue 
of divestiture therefore could not arise. Instead of attempting to enforce 
rights under the Union Constitution, as appellant does in the instant case, 
the suit in Calhoon was aimed at abrogating the Union's Constitution as 
in conflict with the statute. Nothing in Section 403 indicates any inten- 
tion to preserve such suits. We therefore respectfully urge that Calhoon 
v. Harvey cannot reasonably be thought to militate against our position 
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that the Secretary's jurisdiction in no way impairs appellant's common 
law right to judicial enforcement of his Constitutional right to an honest 


count. 


Il. IN ADDITION TO PRESERVING EXISTING RIGHTS AND REME- 
DIES TO ENFORCE PROVISIONS OF UNION CONSTITUTIONS 
PROVIDING FOR FAIR ELECTION PROCEDURES, CONGRESS 
CREATED NEW ADDITIONAL RIGHTS TO PROTECT THE 
ELECTION PROCESS AND MADE THESE NEW RIGHTS EN- 
FORCEABLE IN THE FEDERAL COURTS BY PRIVATE SUIT. 


A. Section 101(aX1) grants "equal rights * * * to vote” enforce- 
able by suit in the district court under Section 102, which 
are violated by counting ballots cast for Jennings as votes 
for Carey. 


Section 101(aX1) of the LMRDA, 29 U.S.C.A. 41(aX(1) provides: 


"Every member of a labor organization shall have equal rights 
* * * to vote in elections * * * of the labor organizations * * *" 


Section 102 makes the rights granted in Section 101(a) enforceable 
in the district courts. Section 102 provides: 

"Any person whose rights secured by the provisions of this 

title have been infringed by any violation of this title may 

bring a court action in a district court of the United States 

for such relief (including injunctions) as may be appropriate. 

In the only case to come before the courts under the Landrum- 
Griffin Act involving an attempt to steal the results of a union election by 
substituting ballots, both the District Court for the Southern District of 
Illinois, Southern Division, and the Court of Appeals for the Seventh Circuit 
held that a preliminary injunction restraining removal of the ballot box 
from public custody and restraining counting of ballots might properly 
issue under the foregoing two sections. That is the case of Beckman v. 
Local No. 48, International Ass'n of Bridge Workers, 314 F. 24 848(1963). 

The facts there involved were stated by the court of appeals as 
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The amended complaint, and the supporting affi- 
davits, allege further that (1) the individual defendants 
are the present officers and were seeking re-election 
to the same offices;2 (2) although there were about 250 
eligible member-voters, defendants caused 750 official 
ballots to be printed and made no accounting for the sur- 
plus; (3) after declaring the voting closed, election 
judge Don English seized and concealed the official ballot 
box for a sufficiently long period to allow tampering or 
substitution; (4) efforts to investigate this concealment 
of the ballot box were in the meantime prevented by 
threats of bodily harm made by Forrest English who 
brandished a loaded firearm; (5) the ballot box later 
produced by Don English differed from the official ballot 
box in that it was unlocked and lacked a crayon mark 
surreptitiously placed on the official ballot box for identi- 
fication; and (6) the ballot box which Don English pro- 
duced was locked and taken into the custody of the Chief 
of Police of Springfield, Hlinois. 


Se incidentally contend that nothing is gained 
by the injunction issued herein because the incumbent 
officials continue in office until the disposition of any 
complaint concerning an election irregularity under 
$ 402 of the Act. (29 U.S.C. § 482.) 


There the defendants made the same arguments against con- 


struing Section 102 as encompassing this situation, arguing that the 
remedy before the Secretary of Labor under Title IV required a 
construction of Section 101{aX1) as not encompassing stealing the 
results of an election. In rejecting this argument the court of 
appeals in Beckman stated ($14 F.2d, at 850): : 


"The District Judge indicated in his opinion that 
he agreed with defendants’ position that if the right to 
vote, as guaranteed by 29 U.S.C. 8 411(aX{1), was 
preserved, and there was here a mere infirmity or 
irregularity in the conduct of the election (not tanta- 
mount to denial of the right to vote) then a Title IV 
question would be presented. The amended complaint 
does state a claim for violation of rights protected by 
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the 'right-to-vote’ clause of the Act. The District Court had 
jurisdiction to entertain this matter. We agree with District 
Judge Mercer that: 


"'l T]he * * * the allegations of this complaint sup- 
port the observation that the disappearance incident 
may well have led to the removal of ballots cast, by the 
members from the official box or the substitution of 
another box for the official box. In either event, the 
rank and file members of the union would be denied the 
right to vote as surely as if the doors of the union hall 
had been barred against them while the balloting was 
conducted inside the hall. Neither reason nor logic sup- 
ports the suggestion that plaintiffs must now await the 
completion of the election and the counting of the pur- 
ported ballots and then seek their remedy under Title 
Iv. I think the statutory scheme of Title I would be 
defeated if the Act must be so construed, and applied.' 


The order of the District Court is affirmed." 

The legislative history of Section 101(aX1) sustains the foregoing 
interpretation. Congress by Title I intended "to ensure democracy” (S. 
Rep. 187, 86th Cong., ist Sess., p- 2) by giving union members "the 


[litigation] tools they can use themselves.” I Leg. Hist. 1103, 1104. 


Congress rejected the proposal to allow the Secretary of Labor to enforce 
Title I rights, including the right to vote, because it preferred private 
enforcement. The relevant portions of Sections 101(aX1) and 102 were 
included in an amendment offered by Senator Kuchel and adopted by Con- 
gress (II Leg. Hist. LMRDA 1220, 1239). Senator Kuchel explained: "We 
believe that giving this type of right to the aggrieved employee member 
himself is in the interest of justice.’ II Leg. Hist. LMRDA 1232. 

The reasoning applied in the Beckman decision to reach the conclu- 
sion that stealing of ballots violated the equal right to vote guaranteed by 
Section 101(aX1).is supported by a whole line of decisions of the Supreme 
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Court of the United States holding that discrimination violative of the equal 
protection clause of the Fourteenth Amendment occurs when ballots are not 
honestly counted. In U.S. v. Mosley, 238 U.S. 383, 386 (1915) the Court 
stated that "the right to have one’s vote counted” has the same dignity as 
“the right to put a ballot in a box." To the same effect see U.S. v. Classic, 
313 U.S. 299, 315 (1941). In U.S. v. Saylor, 322 U.S. 385, 387-388 (1949) 
the Court stated: | 

"to refuse to count and return the vote as cast was as much an 

infringement of [the] personal right to vote as to exclude the 

voter from the polling place. * * * [T]he elector's right intended 

to be protected is not only to cast his ballot but to — it hon- 

estly counted.” 

Similarly, the reasoning applied by the Supreme Court in the reappor- 
tionment cases is applicable here. For instance in Gray v. Sanders, 372 
U.S. 368, 379, 380 (1963), the Court stated: | 

1” * * * a]] who participate in the election are to have an equal 

vote * * * This is required by the Equal Protection Clause of the 

Fourteenth Amendment. * * * 


" * * * Every voter's vote is entitled to be counted’ once. 
It must be correctly counted and reported. * * *" 


The court below (J.A. 155) held that deliberate, wittol and fraudulent 
miscounting of Jennings’ ballots for Carey did not violate the Section 101 
prohibition against discriminatory infringement of the right to vote, on the 
theory that that right extends only to the casting, and not to counting, of the 
ballot. This interpretation, of course, is completely at odds with the 
usual principles of law declared by the Supreme Court of the United States 
in the above cited cases, and makes a mockery of the Section 101 guarantee, 
for wrongdoers can accomplish their evil purposes just as well by discrimi- 


natorily refusing to c » or miscounting, ballots after they have been 


cast as by refusing to let them be cast. 
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The court below (J.A. 158) expressed its disagreement with the 
rationale of the Seventh Circuit in the Beckman case, that "rank and file 
members of the union would be denied the right to vote . . . if the doors 
of the union hall [are] barred against them while the balloting was con- 


ducted inside the hall," on the theory that Calhoon v. Harvey foreclosed 


this construction of Section 101(aX1). We respectfully submit that the 
Supreme Court held nothing of the kind. It held only that no "discrimi- 
nation” in the right to vote had been shown in that case. If such a viola- 
tion had been shown, the result would necessarily have been different. 
Take the simplest possible case. Suppose a union sends ballots to its. 
white, but not its Negro, members, or that its tellers count the ballots 
of white, but not of Negro, voters. Could it sensibly be contended that a 
suit to compel recognition of the Negro voters before the count has been 
completed is barred by the Secretary's Title IV authority? So to hold 
would write the equal right to vote guarantee of Sections 101 and 102 
completely out of the Act. 

As we have shown, infringement of the “equal right to vote” guar- 
anteed by Section 101 may occur at any time before the final ballot is 
counted in the prescribed manner and the true result announced. Since 
a right to sue for violation does not arise until violation has occurred, 
the right to redress under Section 102 cannot terminate without the count- 
ing of the ballots, in the manner provided by the union constitution, that is, 
in the presence of observers who are afforded full opportunity to see each 


ballot and assure the proper count. 
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In the court below the appellees attempted to distinguish a ballot de- 
struction case from a deliberate miscount case on the theory that in the 
latter "there is no obstacle to the Secretary's curing any election irregu- 
larities."" The Act, however, gives the Secretary no authority whatsoever 
to cure a miscount. All he can do is petition a court to set aside the result 
of the election and order another election de novo. 

A recount suit is designed to legitimatize, not to set aside, or, as 
Calhoon v. Harvey, supra, puts it, “to block or delay union elections." 
Thus, it does not fall within the ambit of those post-election problems 


which Congress committed exclusively to "the special knowledge and dis- 


cretion of the Secretary of Labor." 

The court below (J.A. 155) stated that Jennings' élaim in this case 
"approximates the position asserted" by the plaintiff in Robins v. Rarbach, 
2d Cir., 1963, 325 F. 2d 929. But in that case there was no claim that 
votes for any candidate were being counted for another candidate. There 
was no allegation of ang fraudulent scheme to rig the election. Robins was 
an effort to get the district court to supervise the entire conduct of an 
election merely in anticipation of irregularities. As Judge Waterman ob- 
served in that case, "A union member cannot seek a permanent injunction 
under Section 102 to head off violations which he claims may take place at 
some future time." (325 F. 2d at 934.) Libutti v. Di Brizzi, 337 F. 2d 
216, 219 (1964), reflects the view of the Second Circuit about judicial 
intervention "where plaintiffs complain of practices which are not merely 


threatened but in fact have occurred... . 
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B. Violation of the Union's Constitution for the purpose 
of perpetuating the incumbent in office against the 
democratically expressed will of a majority of the 
members is a breach of a fiduciary duty under Title V. 


Section 501(a) begins: 
"The officers . . . of a labor organization occupy 
positions of trust in relation to such organization and 
its members asa group..." 
The court below adopted a narrow reading of Section 501 (J.A. 159- 
160), excluding the Trustees who are defendants here from its scope. It 
ignored the fact that the legislative history clearly shows that Congress 
rejected the proposal that the "fiduciary principle" of that Section should 
apply “to union officials only in their handling of ‘money or other property"? 
and that Congress deliberately extended that principle "to all the activities 
of union officials and other union agents or representatives” (H. Rep. No. 


741 on H.R. 8342, p. 839 in 1 Leg. Hist. LMRDA, p. 81). It ignored the 


applicable precedent of Moschetta v. Cross, D.C. D.C. 1961, 48 LRRM 
2269, 2671 where Section 501 was actually applied to election-related 
responsibilities. There the failure and refusal of the officers of the union 
to complete arrangements for and call a special convention was held a 
breach of fiduciary obligation under Title V, to be remedied by a court 
supervised convention and election of officers to prevent incumbent officers 
from "locking themselves into office by denying the membership opportunity 
to vote” (48 LRRM at 2671). 

In Johnson v. Nelson, 325 F. 2d 646, 651 (8h Cir. 1963), the court 
took jurisdiction under Title V, stating: 

"In summary we hold that £ 501 imposes fiduciary responsibility 


in its broadest application and is not confined in its scope to union 
officials only in the handling of money and property affairs." 
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To the same effect see Parks v. IBEW, 203 F. Supp. 288, 295-296 
(D. Md. 1963), aff'd, 314 F. 2d 886, cert. denied, 372 U.S. 976. 

Where election officers depart from fiduciary standards and engage 
in illegal or suspicious conduct, and particularly where there is a charge 
of fraud in counting the ballots, a proper case for exercise of jurisdiction 
under Title V is presented. The court below (J.A. 160-161) adopted the 
view expressed in Coleman v. Brotherhood of Clerks, S.D. N.Y. 1964, 
228 F. Supp. 276, that to hold election duties fiduciary would make every 
election irregularity actionable under Title V. But analysis demonstrates 
that most election irregularities could not even arguably be said to consti- 
tute a breach of fiduciary obligations. Honest mistakes or honest differ- 
ences of judgment, involving no element of concealment or fraud, present 
no fiduciary problems. But certainly where, as here, there are affidavits 
setting forth a scheme by election officials to defraud a candidate of ballots 
marked in his favor, a breach of a fiduciary obligation is involved. 

The court below (J.A. 161-162) also found a defect in appellant's 
failure to demand that the incumbent administration sue to vindicate the 


democratic rights in issue before proceeding. But that requirement, like 


that governing stockholder's suits under Rule 23(b) of the Federal Rules of 


Civil Procedure, need be observed only where "time permits." Hawes v. 
Oakland, 104U.S. 450, 461, 26 L. ed. 827, 832 (1882). 

Judge Hart, in the court below, granted leave of sat to proceed 
under Title V prior to issuing the restraining order because here time did 
not permit, as well as because such a request would obviously have been 


futile." Alvino v. Bakery Workers Union, 46 LRRM 2812 (1960); 3 


-64- 


Moore's Federal Practice (Second Ed.), 3529; Libutti v. Di Brizzi, 337 


F. 2d 216, 219 (2 Cir., 1964), and cases cited. 


C. The statutory right of a candidate, conferred by Section 
401(c), "to have an observer at the polls and at the count- 
ing of ballots" is independently enforceable "at the suit of 
any bona fide candidate for office * * * in the district court," 
provided suit is filed before the count is completed and the 
results announced. 

The last sentence of Section 401(c) reads: 

"Adequate safeguards to insure a fair eiection shall be 
provided, including the right of any candidate to have an 
observer at the polls and at the counting of the ballots.” 

We believe Congress by this sentence intended to confer a federal 
right to an "honest count" which could be specifically enforced by any 
bona fide candidate in the federal district courts. The legislative history 
shows Congress believed it had provided a guarantee "that the ballots, as 
voted, will be counted.” 104 Cong. Rec. 1146, in Leg. Hist. LMRDA 
(Dept. of Labor), 758; S. Rep. No. 187 on S. 1555, p. 20, in I Leg. Hist. 
416, H. Rep. No. 741 0n H.R. 8342, p. 16, inI Leg. Hist. 774. We can- 
not believe that Congress meant merely to afford a basis for having the 
Secretary of Labor seek to set aside and run another election. The right 
to an honest count is denied. Yet this is the construction placed upon this 
legislation by the court below. Instead of effectuating the officers’ duty to 
"insure a fair election,” the construction below empowers them effectively 
to thwart their own removal simply by miscounting the ballots, for the only 
"remedy" is a new election, pending which they remain in office. 

There are two ways in which the jurisdiction of the district courts 
to enforce the duty to insure a fair election may be supported. The first, 


and we believe the method Congress intended, is to read the provision in 
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the first sentence of Section 401(c) for enforcement by suit of any bona fide 
candidate as applicable to all the rights enumerated in Section 401(c). The 
second method, is to hold, as the Supreme Court has so often held in recent 
years, that where Congress states a mandatory duty, Congress is to be pre- 
sumed to intend the courts to give an appropriate and adequate remedy. 

The court below (J.A. 151-153) reads Calhoon v. Harvey as preciud- 
ing court enforcement of the "adequate safeguards” provision of Section 401(c). 
This issue was not before the Supreme Court in that case. To the extent that 
the Court's opinion bears on this issue, we believe it supports rather than 
rejects, our view that the "adequate safeguards” provision in Section 401(c) 
is enforceable by private litigation. Footnote 13 of the opinion in Calhoon v. 
Harvey states: 

"Section 401(c) of the Act permits suits prior to election in 

the United States District Courts by any bona fide candidate for 

union office to enforce the rights, guaranteed by that section, to 

equal treatment in the distribution of campaign literature and 

access to membership lists. 73 Stat. 532, 29 U.S.C. § 481(c)." 

(Emphasis added. ) : 

The right of access to lists is not only wholly different from the guar- 
antee against discrimination in the use of lists, it has a quite different legis- 
lative source. The right of access is conferred by the second sentence, 
which was adopted in Conference on September 3 and sandwiched in between 
the first and the third sentences. If, as the Supreme Court says in Calhoon, 
the authorization to sue contained in the first sentence applies to the right 
of access, which is conferred only in the second sentence, the authorization 
must apply, a fortiori, to the "honest count" rights conferred in the third 


sentence, for that sentence was already a part of Section 401(c) when the 


right to sue clause was proposed by Senator Javits and adopted. See Appendix 


C, infra. 
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The legislative history compiled as Appendix C hereto demonstrates 
clearly that Congress intended to make the right to an "honest count” judi- 
cially enforceable at the instance of the candidate himself. 

Secondly, since the right to "adequate safeguards" is designed to 
operate prospectively, there must be opportunity for its prospective vindi- 
cation. The only adequate remedy for deprivation of the right, i.e., its 
restoration, must be accomplished with reference to the ballots already 
cast. Discarding the ballots for violation of the right to an honest count 
does not remedy but rather compounds the injury. If a new election were 
the only remedy, all incumbent officers would have to do to perpetuate 


themselves in office against the will of the majority would be to miscount 


the ballots. The law cannot be construed to provide such an incentive for 


fraud. 

As we demonstrate in the Summary of Argument, supra, to which we 
respectfully refer the Court, recounts are ordered regularly in political 
election cases on the ground that only thus can an election be made an in- 
strument for democratic self government and fraud be prevented. If any 
question as to the accuracy of the count has been raised, a recount is in- 
dispensable because it is the only reliable method of establishing the 
inaccuracy or fraud and of preserving the right of franchise. 

Congress sought to assure union members the same protection for 
self government of their unions as are applicable to political life. Since 
Congress empowered the Secretary of Labor to move only to set aside a 
tainted election, Congress could not conceivably have intended that the 


Secretary's authority would exclude private recount suits. 
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Since the "adequate safeguards" provision is mandatory, Congress 
must have intended that the federal courts provide a full and adequate remedy 
at the instance of the aggrieved candids upon whom Congress conferred the 
right. Where Congress gives a right which will be obliterated without judi- 
cial enforcement, the courts will give enforcement. Leedom v. Kyne, 358 
U.S. 184 (1958); Texas & N.O.R. Co. v. Railway Clerks, 281 U.S. 548, 567- 
569 (1930); Virginia R. Co. v. System Federation, 300 U.S. 515, 544-545 
(1937); Machinists v. Central Airlines, 372 U.S. 682, 690 (1963); Mitchell 
v. DeMario Jewelry, Inc., 361 U.S. 288, 290-291 (1960). 

IV. APPELLANT WAS NOT REQUIRED TO EXHAUST REMEDIES WITHIN 
THE ORGANIZATION BECAUSE THE VIOLATION OF DEMOCRATIC 
RIGHTS WAS FUNDAMENTAL; IMMEDIATE JUDICIAL INTERVENTION 
WAS REQUIRED TO_PRESERVE THE EVIDENCE OF FRAUD; AND 
THERE IS NO ASSURANCE THAT THE UNION WILL AFFORD ANY 
REMEDY. | 
The court below held that the exhaustion doctrine defeated appellant's 


claim (J.A. 162, 165-166). But the only internal procedure relied upon 


which appellant failed to exhaust is Article XXH, Section J, page 52, which 


provides: 
"The Trustees shall decide the legality of the votes cast. In the 
event the Trustees reject any ballots, the reasons for the rejection 
shall be shown in their report. All contests growing out of the re- 
port shall be filed with the Executive Board, which shall have the 
power to decide contests." 
On the face of it, this provision appears to afford a hearing before 
the Executive Board only with respect to contests growing out of this report. 
As demonstrated in the Summary of Argument, supra, a charge that the 
Trustees fraudulently miscounted ballots is not a "contest" growing out of 


their report. Assuredly it would be against public policy to construe this 
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provision as a barrier to effective redress against fraud. 


But a decision by the Executive Board cannot in any event be held a 
condition precedent to resort to the courts because there is no internal 
machinery for guaranteeing preservation of the ballots pending its decision. 
But for appellant's suit, the restraining order and the arrangements con- 
summated pursuant thereto, the ballots might have been substituted or 
destroyed--completely thwarting both proof of the violation and a recount-- 
by either the Board or the court. 

Appellee trustees are in control of an undisclosed number of blank 
ballots, which could be marked for Carey and substituted for mistallied 
Jennings’ ballots. Under the I.U.E. Constitution the Trustees are the 
“sole custodians of all returned ballots until turned over to the Union upon 
the election of officers” (Art. XXII, Sec. G, p. 51; Jennings' Aff., p. 3). 
Their exclusive custody does not terminate until after the trustees have 
filed "a detailed report of the election with the Secretary -Treasurer” 

(ibid. , Sec. I). If the district court lacked jurisdiction, there was no way 
to protect the integrity of the ballots and prevent effective theft of the elec- 
tion. 

It is uniformly held that the exhaustion of union remedies is not re- 
quired in situations where a fundamental right has been violated and there 
is no clear immediate remedy within the union. The latest treatment of the 
subject is Libutti v. Di Brizzi, 337 F. 2d 216, 219 (2 Cir., 1964), where 
the court took jurisdiction and issued injunctive relief under Section 101 
(cX1) to protect the right to nominate a candidate in a union election against 
deprivation by discrimination. In rejecting exhaustion arguments the court 


said: 
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 * * * When conceded or easily determined facts show a seri- 
ous violation of the plaintiff's rights, the reasons for requiring 
exhaustion are absent: the commitment of judicial resources is 
not great; the risk of misconstruing procedures unfamiliar to 

the court is slight; a sufficient remedy given by the union tri- 
bunal would have to approximate that offered by the court. Where, 
as in this case, conceded facts show a serious violation of a fun- 
damental right, we hold that plaintiffs need not exhaust their union 
remedies." 


Here as in the Libutti case the commitment of the court's resources 
is not great. Indeed it is much simpler for a court to order a recount by 
an impartial agency without further ado than for the parties to become in- 


volved in complicated union hearings and appeals before union bodies whose 


jurisdiction under the union constitution is questionable, and which are not 


likely to be impartial. 

See also, Farowitz v. Associated Musicians of Greater New York, 
2d Cir., 1964, 330 F. 2d 999, 1002-1003, holding exhaustion was unneces- 
sary where there was a "reason to believe that" union remedies would be 
futile, and Detroy v. American Guild of Variety Artists, 2d Cir., 1961, 
286 F. 2d 75, 79-81, certiorari denied, 366 U.S. 929, holding exhaustion 
unnecessary where it was not clear that union rules afforded an adequate 
remedy in the union. 

Accordingly we respectfully submit that there is no remedy avail- 
able within the union which affords the plaintiff the relief to which he 
is entitled and hence it was improper for the court below to hold he had 


to exhaust remedies before applying to the courts. 
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CONCLUSION 


For the foregoing reasons it is urged that the decision below 
should be reversed with direction to afford Jennings immediate injunc- 
tive relief to preserve the ballots and order a recount under conditions 


insuring its honesty and accuracy. 


Respectfully submitted, 
MOZART G. RATNER 


818 18th Street, N.W. 
Washington, D.C. 


MILTON M. GOTTESMAN 


909 Tower Building 
Washington, D.C. 


Attorneys for Appellant 


APPENDIX A 


The pertinent provisions of the Constitution of the Interna- 
tional Union of Electrical, Radio and Machine Workers, a copy of 


which was attached to the complaint as Exhibit A to the affidavit of 


Paul Jennings annexed thereto, are as follows: 


ARTICLE VI 


Section A. The president shall be the Chief 
Executive Officer of this Union. Between sessions of 
the Executive Board he shall have full power to direct 
the affairs of the Union. 


Subject to the approval of the Executive Board, the 
President shall have the authority to appoint, direct, sus- 
pend or remove such organizers, representatives and 
employees as he may deem necessary and fix their com- 
pensation. 


Section B. The President shall preside over Con- 
ventions and over all meetings of the Executive Board. 
He shall convene regular quarterly meetings of the 
Executive Board at his discretion, or when requested to do 
so by a majority of the members of the Executive Board. 
The President shall appoint all sub-committees of the 
Executive Board. Between Conventions, and subject to re- 
versal by the Executive Board, the President shall decide 
all questions involving the interpretation of this Consitution. 
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ARTICLE VII 


Section A. Subject to the overriding authority of 
the Convention and of the Executive Board, the Secretary- 
Treasurer shall serve under the direction of the President. 
He shall perform such duties, in addition to those speci- 
fied in this Article, as may be prescribed to him by the 
Executive Board or the President. 
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Section B. The Secretary-Treasurer shall keep 
all records of the Executive Board and of the Conventions 
of the Union. He shall receive, receipt, deposit and ac- 
count for all monies, and pay all bills of the Union; furnish 
all supplies pertaining to the Union; issue all credentials; 
give bonds satisfactory to the Executive Board; and per- 
form all such duties as may be deemed necessary to a 
proper and effective administration of the financial affairs 
of the Union. 


Section C. All checks of the Union must bear the 
signatures of the President and the Secretary-Treasurer. 


eee 


ARTICLE VII 


Section A. . The Trustees shall be responsible for 
* * * (c) the counting of ballots cast in referendums con- 
ducted by the Union. 


*s+2 tt 
ARTICLE XXIl 
Section A. The President and Secretary-Treasurer 


shall be nominated in Convention and elected by referendum 
vote. 


see 


Section E. Only those members in good standing on 
the books of the Union as of the first day of the month pre- 
ceding the month in which the Convention is held, as shown 
by remittances postmarked no later than the twentieth (20) 
day of the month preceding the month in which the Conven- 
tion is held, shall be permitted to vote. 


Section F. Within ten (10) days following the close 
of the Convention, the Secretary-Treasurer shall forward 
to the treasurer of each local a list of the members appear- 
ing on the records of the International Union of Electrical, 
Radio and Machine Workers, AFL-CIO, as qualified to vote 
in the referendum, and during the ensuing ten (10) days the 
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local treasurer shall be afforded an opportunity to seek 
correction of these lists. Within forty (40) days after 

the end of the Convention, the Secretary-Treasurer shall 
send to each member appearing on the books of the Union, 
qualified to vote in the referendum, a ballot which shall be 
returned by the member to the office of the Union upon 

being marked. The ballots shall be in such form:as to pro- 
vide for secrecy as to the identity of the voters when the 
ballots are counted, In order to be counted all ballots must 
be mailed to Union headquarters postmarked no later than 
midnight of the tenth day from the date when the ballots are 
mailed to the voters. All ballots shall be uniform. Nominees 
for each office shall be listed in alphabetical order. Writing 
in names of persons not duly nominated by the Convention 
shall not be permitted. 


Section G. The Trustees shall be the sole custodians 
of all returned ballots until turned over to the Union upon 
the election of the officers. 


Section H. The ballots shall be opened and tabulated 
by the Trustees. Two watchers representing each nominee 
in the election may be present at all times during the open- 
ing and tabulation of the ballots. Watchers shall be reim- 
bursed for their expenses by the nominees they represent. 


Section I. The Trustees shall file a detailed report of 
the election with the Secretary-Treasurer immediately upon 
completion of the tabulation. The Secretary-Treasurer shall 
notify all nominees of the results of the election within three 
(3) days after receiving the report of the Trustees. 


Section J. The Trustees shall decide the legality of 
the votes cast. In the event the Trustees reject any ballots, 
the reasons for the rejection shall be shown in their report. 
All contests growing out of the report shall be filed with the 
Executive Board, which shall have the power to decide con- 
tests. 


Section K. The nominee for the respective te 
receiving the highest number of votes cast shall be declared 
elected. The officers elected shall take office January 1. 


ee eee 


APPENDIX B 


The pertinent provisions of the Labor-Management Reporting 


and Disclosure Act of 1959, 73 Stat. 519, 29 USCA 401, et seq., are 


as follows: 


TITLE I--BILL OF RIGHTS OF MEMBERS OF LABOR ORGANIZATIONS 


Sec. 101. (a)(1) Equal Rights.--Every member of a 
labor organization shall have equal rights and privileges 
within such organization to nominate candidates, to vote 
in elections or referendums of the labor organization, to 
attend membership meetings, and to participate in the 
deliberations and voting upon the business of such meet- 
ings, subject to reasonable mules and regulations in such 
organization's constitution and bylaws. 


zaxenaxznketk 


CIVIL ENFORCEMENT 


Sec. 102. Any person whose rights secured by the 
provisions of this title have been infringed by any viola- 
tion of this title may bring a civil action in a district 
court of the United States for such relief (including in- 
junctions) as may be appropriate. Any such action against 
a labor organization shall be brought in the district court 
of the United States for the district where the alleged 
violation occurred, or where the principal office of such 
labor organization is located. 


RETENTION OF EXISTING RIGHTS 
Sec. 103. Nothing contained in this title shall 


limit the rights and remedies of any member of a labor 
organization under any State or Federal law or before 
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any court or other tribunal, or under the constitution: 
and bylaws of any labor organization. 


xekeeenk 


TITLE IV--ELECTIONS 


TERMS OF OFFICE; ELECTION PROCEDURES 


Sec. 401. (a) Every national or international 
labor organization, except a federation of national or 
international labor organizations, shall elect its of- 
ficers not less often than once every five years either 
by secret ballot among the members in good standing 
or at a convention of delegates chosen by secret ballot. 


keke 


(c) Every national or international labor organi- 
zation, except a federation of national or international 
labor organizations, and every local labor organization, 
and its officers, shall be under a duty, enforceable iat 
the suit of any bona fide candidate for office in such 
labor organization in the district court of the United 
States in which such labor organization maintains its 
principal office, to comply with all reasonable requests 
of any candidate to distribute by mail or otherwise at 
the candidate's expense campaign literature in aid of 
such person's candidacy to all members in good stand- 
ing of such labor organization and to refrain from dis- 
crimination in favor of or against any candidate with 
respect to the use of lists of members, and whenever 
such labor organizations or its officers authorize the 
distribution by mail or otherwise to members of campaign 
literature on behalf of any candidate or of the labor. 
organization itself with reference to such election, | 
similar distribution at the request of any other bona fide 
candidate shall be made by such labor organization and 
its officers, with equal treatment as to the expense’ of 
such distribution. Every bona fide candidate shall have 
the right, once within 30 days prior to an election of a 
labor organization in which he is a candidate, to inspect 
a list containing the names and last known addresses of 
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all members of the labor organization who are subject to 
a collective bargaining agreement requiring membership 
therein as a condition of employment, which list shall 
be maintained and kept at the principal office of such 
labor organization by a designated official thereof. 
Adequate safeguards to insure a fair election shall be 
provided, including the right of any candidate to have an 
observer at the polls and at the counting of the ballots. 


zee ee 


(e) In any election required by the section which 
is to be held by secret ballot a reasonable opportunity 
shall be given for the nomination of candidates and 
every member in good standing shall be eligible to be a 
candidate and to hold office (subject to section 504 and 
to reasonable qualifications uniformly imposed) and shall 
have the right to vote for or otherwise support the candi- 
date or candidates of his choice, without being subject 
to penalty, discipline, or improper interference or re- 
prisal of any kind by such organization or any member 
thereof. Not less than fifteen days prior to the election 
notice thereof shall be mailed to each member at his last 
known home address. Each member in good standing shall 
be entitled to one vote. No member whose dues have been 
withheld by his employer for payment to such organization 
pursuant to his voluntary authorization provided for ina 
collective barganing agreement shall be declared ineligi- 
ble to vote or be a candidate for office in such organiza- 
tion by reason of alleged delay or default in the payment 
of dues. The votes cast by members of each local labor 
organization shall be counted, and the results published, 
separately. The election officials designated in the 
constitution and bylaws or the secretary, if no other 
official is designated, shall preserve for one year the 
ballots and all other records pertaining to the election. 
The election shall be conducted in accordance with the 
constitution and bylaws of such organization insofar as 
they are not inconsistent with the provisions of this title. 


zkankaene 


ENFORCEMENT 


Sec. 402. (a) A member of a labor organization-- 
(1) who has exhausted the remedies available 
under the constitution and bylaws of such organization 
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and of any parent body, or 
(2) who has invoked such available remedies 
without obtaining a final decision within three 
calendar months after their invocation, 
may file a complaint with the Secretary within one | 
calendar month thereafter alleging the violation of any 
provision of section 401 (including violation of the 
constitution and bylaws of the labor organization per- 
taining to the election and removal of officers). The 
challenged election shall be presumed valid pending a 
final decision thereon (as hereinafter provided) and in 
the interim the affairs of the organization shall be con- 
ducted by the officers elected or in such other manner 
as its constitution and bylaws may provide. 

(b) The Secretary shall investigate such complaint 
and, if he finds probable cause to believe that a viola- 
tion of this title has occurred and has not been remedied, 
he shall, within sixty days after the filing of such com- 
plaint, bring a civil action against the labor organiza- 
tion as an entity in the district court of the United States 
in which such labor organization maintains its principal 
office to set aside the invalid election, if any, and to 
direct the conduct of an election or hearing and vote 
upon the removal of officers under the supervision of 
the Secretary and in accordance with the provisions of 
this title and such rules and regulations as the Secretary 
may prescribe. The court shall have power to take! such 
action as it deems proper to preserve the assets of! the 
labor organization. 

(c) If, upon a preponderance of the evidence after 
a trial upon the merits, the court finds-- 

(1) that an election has not been held within 
the time prescribed by section 401, or 
(2) that the violation of section 401 may have 
affected the outcome of an election, 
the court shall declare the election, if any, to be void 
and direct the conduct of a new election under super- 
vision of the Secretary and, so far as lawful and practi- 
cable, in conformity with the constitution and bylaws of 
the labor organization. The Secretary shall promptly 
certify to the court the names of the persons elected, 
and the court shall thereupon enter a decree declaring 
such persons to be the officers of the labor organization. 


eeeere 


Appendix B 
Page 4 


APPLICATION OF OTHER LAWS 


Sec. 403. No labor organization shall be required 
by law to conduct elections of officers with greater 
frequency or in a different form or manner than is re- 
quired by its own constitution or bylaws, except as 
otherwise provided by this title. Existing rights and 
remedies to enforce the constitution and bylaws of a 
labor organization with respect to elections prior to 
the conduct thereof shall not be affected by the pro- 
visions of this title. The remedy provided by this title 
for challenging an election already conducted shall be 
exclusive. 


TITLE V--SAFEGUARDS FOR LABOR ORGANIZATIONS 


FIDUCIARY RESPONSIBILITY OF OFFICERS OF LABOR ORGANIZATIONS 


Section 501. (a) The officers, agents, shop stewards, 
and other representatives of a labor organization occupy 
positions of trust in relation to such organization and its 
members as a group. Itis, therefore, the duty of each 
such person, taking into account the special problems 
and functions of a labor organization, to hold its money 
and property solely for the benefit of the organization 
and its members and to manage, invest, and expend the 
same in accordance with its constitution and bylaws and 
any resolutions of the governing bodies adopted there- 
under, to refrain from dealing with such organization as 
an adverse party or in behalf of an adverse party in any 
matter connected with his duties and from holding or 
acquiring any pecuniary or personal interest which con- 
flicts with the interests of such organization, and to 
account to the organization for any profit received by 
him in whatever capacity in connection with transactions 
conducted by him or under his direction on behalf of the 
organization. A general exculpatory provision in the 
constitution and bylaws of such a labor organization or 
a general exculpatory resolution of a governing body 
purporting to relieve any such person of liability for 
breach of the duties declared by this section shall be 
void as against public policy. 
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(b) When any officer, agent, shop steward, or. 
representative of any labor organization is alleged to 
have violated the duties declared in subsection (a) | 
and the labor organization or its governing board or 
officers refuse or fail to sue or recover damages or | 
secure an accounting or other appropriate relief 
within a reasonable time after being requested to do 
so by any member of the labor organization, such | 
member may sue such officer, agent, shop steward, 
or representative in any district court of the United | 
States or in any State court of competent jurisdiction 
to recover damages or secure an accounting or other 
appropriate relief for the benefit of the labor organiza- 
tion. No such proceeding shall be brought except _ 
upon leave of the court obtained upon verified appli- 
cation and for good cause shown which application | 
may be made ex parte. The trial judge may allot a | 
reasonable part of the recovery in any action under : 
this subsection to pay the fees of counsel prosecuting 
the suit at the instance of the member of the labor 
organization and to compensate such member for any 
expenses necessarily paid or incurred by him in con- 
nection with the litigation. 


xererreaek 


TITLE VI-- MISCELLANEOUS PROVISIONS 


zexekekt 


RETENTION OF RIGHTS UNDER OTHER FEDERAL AND STATE LAWS 


Sec. 603.(a) Except as explicitly provided to the 
contrary, nothing in this Act shall reduce or limit the 
responsibilities of any labor organization or any officer, 
agent, shop steward, or other representative of a labor 
organization, or of any trust in which a labor organiza- 
tion is interested, under any other Federal law or under 
the laws of any State, and, except as explicitly provided 
to the contrary, nothing in this Act shall take away any 
right or bar any remedy to which members of a labor or- 
ganization are entitled under such other Federal law or 
law of any State. 
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CANDIDATES' RIGHTS CREATED BY SECTION 401(c) ARE ENFORCE - 
ABLE BY DIRECT CIVIL SUIT, RATHER THAN RESORT TO THE 
SECRETARY OF LABOR, PROVIDED SUIT IS FILED BEFORE THE 
COUNTING OF BALLOTS HAS BBEN COMPLETED AND THE FINAL 
RESULTS ANNOUNCED. 


The final sentence of Section 401(c) which reads: 
“Adequate safeguards to insure a fair election shall 
be provided, including the right of any candidate to 
have an observer at the polls and at the counting of 
the ballots," 


in conjunction with the provision making this duty enforceable 


“at the suit of any bona fide candidate for office in 

such labor organization in the district court of the 

United States in which such labor organization 

maintains its principal cffice" 
was known as the so-called "honest countamendment.” 105 Cong. Rec. 
6733, col. 1, in Leg. Hist., LMRDA, Titles I-VI, Dept. of Labor, 
pp. 806-807, II Leg. Hist. LMRDA. NLRB, 1245. The legislative history 
confirms the interpretation made officially for the Senate Committee on 
Labor and Public Welfare, that the above-quoted enforcement provision 


applies to the last sentence as well as to the preceding sentences of Section 


401(c). The contemporaneous description of Section 401(c) is as follows 


(Section by Section Analysis of the Labor Management Reporting and 
Disclosure Act of 1959, prepared for the Committee on Labor and Public 
Welfare, printed September 10, 1959 (Leg. Hist., LMRDA, Titles I-VI, 


Dept. of Labor. p. 697, I Leg. Hist. LMRDA, NLRB, pp. 947, 957-958): 


"Section 401(c). -- Every bona fide candidate 
would have the right to inspect but not copy a list 
containing the names and last known addresses of 
all members of the local union who are subject to 
collective bargaining agreements requiring member- 
ship asa condition of employment. Such inspection 
may take place once within 30 days of an election. 
The list referred to is to be maintained and kept at 
the principal office of the union by a designated of - 
ficial of the union. Unions must comply with reason- 
able requests to distribute campaign literature of 
any candidate at his expense, and if a union authorizes 


the distribution of any campaign literature similar 
privileges must be extended to any other candidate 
with equal treatment as to the cost of such distribu- 
tion. Adequate safeguards would be required to in- 
sure a fair election, including the right of any 
candidate to have an observer at the polls and at the 
counting of the ballots. Duties imposed by this 


subsection are enforcible by a civil suit ina U. S. 
district court. (Emphasis added. 

‘he honest count provision originated in an amendment proposed 
by Senator Mundt to the 1958 legislation which failed of wacuaee: 
Senator Mundt proposed an elaborate detailed provision guaranteeing each 
candidate a representative on the Membership Election Board.” 104 
Cong. Rec. 11463, cols. 2-3, Leg. Hist., LMRDA, Dept. of Labor, 

p. 755, col. 2. Senator Mundt emphasized that such a provision was 
necessary because of testimony before the McClellan Committee concern- 
ing improprieties in counting of ballots, stating “we are all interested in 
providing a guarantee in advance that the ballots as voted, will be counted." 
104 Cong. Rec. 11465-6, Leg. Hist., LMRDA. Dept. of Labor, p. 758, 
col. 1. He added, "with less than that, any election is a gamble." 104 
Cong. Rec. 11465, col. 1, Leg. Hist., LMRDA, Dept. of Labor, p. 758, 
col. 2. Senator Morse opposed the amendment on the ground that it was 
not "good policy for Congress to inject itself into such union details”; 

and that an "adequate protection against dishonest counts" was provided 
by the authority conferred upon the Secretary to "take them into court"; 
and if it is found that dishonesty exists the election can be set aside and a 
new one ordered. 104 Cong. Rec. 11465, col. 3, Leg. Hist., LMRDA. 


Dept. of Labor, p. 760, col. 1. The Mundt amendment was rejected by 


a vote of 44-45. 104 Cong. Rec. 11466, col. 3, Leg. Hist., LMRDA. 


Dept. of Labor, p. 760, col. 1. 
S. 748, 86th Cong., lst Sess., the "Administration Bill" intro- 


duced by Senator Goldwater on January 28, 1959, contained a provision 
for “adequate safeguards, including observers and tellers acceptable to 


and representing all opposing candidates * * * to ensure to all members 


afree, fair and honest election.” Section 302(b) of S. 748, as referred, 
Leg. Hist., LMRDA, Dept. of Labor, p. 766, col. 1, I Leg. Hist., 
LMRDA, NLRB, pp. lil-112. The foresaid provision was to be en- 
forceable "in any court of competent jurisdiction by or in behalf of 
members," provided the violation complained of "is not a subject of any 


pending action or proceeding brought by the Secretary under the provi- 
sions of Title IV of this Act." Section 302(d) of S. 748, as referred, 


Leg. Hist., LMRDA, Dept. of Labor, p. 767, col. 1, I Leg. Hist., 
LMRDA, NLRB, p. 112. Senator Goldwater in an analysis of his bill 


stated (105 Cong. Rec. 1288, col. 1, Leg. Hist., LMRDA, Dept. of 


Labor, p. 767, col. 1): 
"Members may (unless an action or proceeding by 
the Secretary is pending) bring action in State or 
Federal courts for appropriate relief (or may 
pursue existing remedies for similar rights, which 
are expressly preserved)." 
S. 1555. as reported by the Committee on April, 1955, con- 


tained a provision (Section 301(b)) for nondiscrimination in the use of 
membership lists for distribution of campaign literature. S. 1555 as 
reported, pp. 35-36, in I Leg. Hist., LMRDA, NLRB, pp. 372-373.2/ 


Immediately following this provision came a sentence identical with that 


1/ The line-by-line text, necessary to follow the Javits amendment 
appears as follows: 

13 "[ 35] (b) Every local labor organization engaged in an in- 

14 dustry affecting commerce shall elect the officers named in 
its constitution and the members of its executive board or 
similar governing body not less often than once every three 
years by secret ballot among the members in good standing 
and in accordance with its constitution and bylaws. Such 
labor organization and its officers shall not discriminate in 
favor of or against any candidate with respect to the use of 
lists of members and shall comply with all reasonable re- 
quests of any candidate to distribute by mail or otherwise at 
the candidate's expense campaign literature in aid of such 

rson's candidacy to all members in good standing of such 
36] labor organization. Adequate election safeguards to insure a 

fair count of the ballots shall be provided, including the right 
of any candidate to have an observer at the polls and at the 
counting of the ballots." 


which is now the concluding sentence within Section 301(c). None of the 


rights conferred in Section 301(b) was made judicially enforceable at the 
suit of a candidate. Enforcement was entrusted exclusively to the Secre- 


tary of Labor. (Section 301(h)). | 
On April 25, 1959, Senator Javits proposed an amendment making 


the duties created in Section 301(c) enforceable "at the suit of any bona 
fide candidate * * * in the district court of the United States” and changing 


the affirmative duty to furnish lists into a negative duty to refrain from 


discrimination. 2/ 
Comparison demonstrates that the only reason Senator Javits did 


not incorporate the last sentence of Section 401(c) in this amendment was 


that he proposed to make no change in that sentence. Discussion of the 
Javits amendment demonstrates that the senators were intent upon pro- 


viding immediate judicial protection against abuses which enable incum- 
bent candidates "'to perpetuate themselves in office” (Senator McClellan, 
105 Cong. Rec. 6728, col. 2 in Leg. Hist., LMRDA, Dept. of Labor, 
pp. 799-800, II Leg. Hist., LMRDA, NLRB, 1240) by enabling rival 


2/ The Javits amendment in its entirety is as follows: 

"The Legislative Clerk. On page 35, in line 18, itis proposed 
to strike out the word "Such"; and on the same page it is proposed 
to strike out all of lines 19 through 24; and, on page 36, in line 1, 
it is proposed to strike out the words "labor organization," and in 
lieu thereof to insert the following: 

"Such labor organization and its officers shall be under a duty, 
enforcible at the suit of any bona fide candidate for union office in 
the district court of the United States in which such labor organiza- 
tion maintains its principal office, to comply with all reasonable 
requests of any candidate to distribute by mail or otherwise at the 
candidate's expense campaign literature in aid of such person's 
candidacy to all members in good standing of such labor organiza- 
tion and to refrain from discrimination in favor of or against any 
candidate with respect to the use of lists of members: Provided, 
also, That whenever such labor organization or its officers authorize 
the distribution by mail or otherwise to members of campaign litera- 
ture on behalf of any candidate or of the labor organization itself with 
reference to such election, similar distribution at the request of any 
other bona fide candidate shall be made by such labor organizatim 
and its officers, with equal treatment as to the expense of such dis- 
tribution."" 105 Cong. Rec. 6727, col. 3 - 6728; col. 1in Leg. Hist. 
LMRDA, Dept. of Labor, pp. 798-799, II Leg. Hist. LMRDA, NLRB, 
p. 1240. 
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candidates to have immediate access to the courts for effective injunc- 
tive relief. Thus, in reply to Senator Mundt's query whether a dissident 
group could be defeated by holding an election before the court could act 
on their complaint, Senator Javits stated that "courts often act within 5 
hours, because such prompt action is necessary’® and that "once the 
right to go into court is provided, the judicial proceedings will be con- 
ducted with reasonable speed." 105 Cong. Rec. 6728 in Leg. Hist. 
MLRDA, Dept. of Labor, p. 800, col. 2, II Leg. Hist. LMRDA, NLRB, 


p. 1241. 
Senator Mundt put it this way: (105 Cong. Rec. 6729, col. 1, in 


Leg. Hist., LMRDA, Dept. of Labor, pp. 800-801, in II Leg. Hist., 


MLRDA, NLRB, p. 1241). 

"What we have to assume here is that we are setting up 
a protective mechanism against corrupt officials being in- 
stalled in office. Since they have that power in a hypothetical 
case, I want to deny it to them. f am afraid they can rig elec- 
tions, shorten campaign times, and make it practically im- 
possible for an bonest, diligent court to bear both sides of the 
question and arrive at an appropriate verdict. 

A notorious situation now exists wherein the president of 
the International Teamsters’ Union is seeking to hold anelec- 
tion quickly, whicb the monitors and the court are stopping 
him from holding. I think that we should stop a situation in 
which a corrupt group of union leaders can have a quick elec- 
tion held, and that we should provide the kind of remedy which 
I know the Senator is seeking to provide.” 


Senator Javits thereupon added (ibid): 


"MR. JAVITS: In my amendment, I make it the respons- 
ibility and duty of the labor organization and its officials. At 
the very least, I believe it would be a duty which would be 
actionable for remedies even in the event of the impossibility 
of a court being able to catch up with the organization. I make 
that statement not because I do not believe a court will act, 
and act in time, but here is an effort to place this affirmative 
duty on the union officer." 


Shortly thereafter, Senator Mundt expressed himself as satisfied 
that Section 401(c) as amended fully accomplished the purpose of his 
‘honest count’ amendment. 105 Cong. Rec. 6783, col. 1, in Dept. of 


Labor, LMRDA, Titles 1-VI, Dept. of Labor, pp. 806-807, in II Leg. pppeneixt 
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Hist., LMRDA, NLRB, 1245, col. 3. He said: 

(T] his is a perfectly satisfactory manner in which to 

achieve what we all want-an honest count."" (105 Cong. 

Rec. 6733, col. 2, inII Leg. Hist., LMRDA, NLRB, 

1245, col. 3). 

It seems self-evident that Senator Mundt would not have so ex- 
pressed himself as satisfied unless he understood that all the duties 


imposed on labor organizations by Section 401(c), particularly the 


honest count provision, were judicially enforceable by direct suit in the 


federal courts. 
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QUESTIONS PRESENTED 


In this case, an unsuccessful candidate for union 
office, claiming that there was miscounduct in the 
counting of the ballots in the election, brought an 
action for a recount without exhausting the remedies 
available within the union. The counting of the ballots 
has now been completed, the results announced, and the 
winner installed in office. The questions presented are: 

1. Whether the exclusive remedy available to the 
plaintiff is that provided by Section 402 of the Labor- 
Management Reporting and Disclosure Act of 1959, under 
which suit can be brought only by the Secretary of Labor 
after he has investigated and found merit in a complaint 
filed with him concerning misconduct in a union election? 

2. Whether, even assuming the plaintiff has a 
private right of action, he may sue without first ex- 
hausting the remedies available within the union? 

3. Whether, in any event, any of the counts in 
the complaint states a claim upon which relief can be 


granted? 


ii 
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COUNTER-STATEMENT OF THE CASE 
In ion 
This is an appeal from an order of the District Court 
dismissing an action for lack of jurisdiction. At the time 


this order was entered, there was pending before the District 


Court a motion for preliminary injunction, together with a 


host of supporting affidavits, as well as an opposition there- 
to with a group of opposing affidavits. No hearing was held 
on the conflicting factual allegations made in these affi- 
davits. There was no oral testimony, no opportunity for cross- 
examination, and no, finding by the District Court as to 
credibility. And! there has been no answer filed. The District 
Court disposed of the case after hearing oral argument only 

on the legal issues presented and dismissed the complaint for 
want of jurisdiction. No ruling was made on the motion for 
preliminary injunction. 

The appellant's brief, in its "Statement of the Case", 
nevertheless consumes ten pages purporting to summarize the 
affidavits submitted by plaintiff in support of his motion 
for preliminary injunction. These affidavits are, we submit, 
totally irrelevant to the question now before this Court,which 
is simply whether the District Court should now be reversed 


and directed to assume jurisdiction over the case and the 


a 


pending motion. We will therefore not burden the Court with 
a summary of the affidavits submitted by defendants, If the 
Court is interested in reading our version of the facts, how- 
ever, a summary can be found at pages 1-12 of our Memorandum 
in Opposition to Motion for Injunction Pending Appeal. We 
wish to point out only that on the critical issue of whether 
the ballots were deliberately miscounted and the election re- 
sults therefore "rigged" there is a square conflict between 
the affidavits submitted by each side. 

We turn now to a description of the materials which are 
relevant to this appeal: the original complaint and its 


several progeny. 
Original C int 
The original complaint was filed on December 1, 1964. 


It alleged that the plaintiff, Paul Jennings, was a candidate 


for president of the IUE, opposing the incumbent president, 


James B. Carey (J. A. 5a). It further alleged that the 
trustees, who were responsible for counting the ballots in 
the election, were engaging in an “unlawful course of conduct” 
consisting of the following acts: 
(1) permitting plaintiff only two observers 
while five election trustees counted 


ballots simulatneously; 
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refusing to allow plaintiff's observers 
to see the face of the ballots while they 


were being counted; and 


(3) miscounting ballots in favor of Carey and 


against plaintiff (J. A. 5b-5c). 

The trustees were engaging in these acts, the complaint alleged, 
“for the purpose of rigging the election in favor of defendant 
Carey and against plaintiff” (J. A. 5b). In three separate 
counts, the complaint alleged that these acts constituted a 
violation of Sections 401(c), 101(a) (1) and 501(a). The 
complaint prayed! for an injunction against the further counting 
of the ballots; impounding of the ballots; and a recount. 

As was clear from the face of the complaint, it was 
filea after all the ballots in the election had been cast, and 
a “substantial number of ballots” had been counted (J.A. 5c). 

On December 1, plaintiff obtained ex parte a temporary 
restraining order from Judge Hart, preventing the further 
counting of the ballots, and setting the case for a hearing 


on December 11 (J. A. 51-52). 


The Amended Complaint 
On December 7, 1964, plaintiff filed his amended com- 


plaint (J. A. 53). It differed from the original in two 


-4- 
respects: (1) it alleged that the trustees “are supporters 
of incumbent President Carey and are hostile to the candidacy 
of plaintiff Jennings" (J. A. 55); and (2) it added a fourth 
"count" alleging that appellant was entitled to relief under 


the common law of the District of Columbia (J. A. 57). 


The Motion to Dismiss 
on December 7, 1964, defendants filed a motion to dismiss 
the action on the twin grounds that the Court lacked juris- 
diction over the subject matter, and that the complaint failed 


to state a claim upon which relief could be granted (J.A.60). 


The Amendment to the Amended Complaint | 


On December 11, 1964, a hearing was held before Judge 


Robinson on the motion to dismiss and on plaintiff's request 


for a preliminary injunction. At Judge Robinson's request, 
the hearing was confined to argument on the legal issues pre- 
sented, leaving for later hearing any factual issues. The 
argument lasted the entire day. Toward the close of the 
argument, in response to the contention of defendants that 

the complaint failed to allege any need for preliminary relief, 
counsel for plaintiff orally amended the complaint to allege, 
for the first time, that there was a substantial danger that 


the ballots might be destroyed, or bogus ballots substituted. 
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On December 14, 1964, plaintiff reduced to writing, and 
verified, the ora] amendment to the complaint. The written 
version of this amendment, unlike the oral version, did not 
allege any danger that ballots might be destroyed or substi- 


tuted. Rather, it alleged only that defendants "could" use 


their “unilateral control" of the election machinery to destroy 


or substitute ballots. (J. A. 120). 

In any case, in response to the amendment, defendants, 
on December 14, 1964, filed a supplemental affidavit by 
Secretary-Treasurer Collins (J. A. 122). In that affidavit 
the Secretary-Treasurer set forth the procedure which would be 
followed with respect to the ballots. After the expiration of 
the temporary restraining order, the affidavit stated, the 
count would be concluded. Thereafter “all of the ballots, in 
their sealed containers, will be removed to Security Storzege 
Company of Washington where they will be placed in a locked 
room, there to remain for at least one year, subject to any 
orger which the Executive Board of IUE may make in considera- 
tion and disposition of any contest filed by either or both 


candidates under the IUE Constitution.” (J.A. 123-24). 


The Decisi Di 
On December 15, 1964, the District Court (per Judge 


Robinson) ruledthat the Court lacked jurisdiction over the 
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subject matter, and dismissed the action. In its opinion 

(J.A. 147), the Court dealt in detail with each of the four 
counts of the complaint. The court held as to Count 1, that 

the “adequate safeguards" provision of Section 401(c) of the 

Act is enforceable only through the Secretary of Labor. and 

not by private lawsuit. The court next found as to Counts 2 and 
3, that the complaint did not allege violation of Sections 101 (a) 
(1) or 501 of the Act, and that in addition plaintiff had not 
taken certain steps which are prerequisites to suing under 

501. Finally, as to Count 4, the court had “grave doubt" that 
the common law provided the remedy sought by plaintiff, but 

held that in any event plaintiff could not proceed, because 

he had not exhausted remedies within the union, and because 
Section 403 of the Act makes the Title IV ee exclusive 
once the election is conducted. 


The al 


On December 15, 1964, plaintiff (now appellant) appealed. 


He simultaneously moved in this Court for an injunction, pending 
appeal, to prevent the completion of the count and to require 
that the ballots be impounded and placed in the custody of the 


Marshal. Oral argument on the motion was had on the afternoon 


of December 15 before Chief Judge Bazelon and Judges Wright 


and McGowen. At the suggestion of the Court counsel for the 
several parties agreed that the trustees could complete the 
count, but that the results of the count would not be published 
pending disposition by this Court of appellant's motion. 

The Trustees completed the count on December 15. On 
December 21, 1964, appellant filed an “emergency motion" 
requesting, inter alia, that the appeal be expedited and again 
requesting that the ballots be impounded and placed in the 
possession of the Marshal. On December 24, the ballots were 
moved to the warehouse of Security Storage Company in 
accordance with the program which had been set forth in the 
affidavit filed by Secretary-Treasurer Collins in the 
District Court on December 14, (J.A. 123-24). Since the 
precautions taken were regarded as adequate by all parties, the 
Court, on December 29, denied the “emergency motion" to impound 
the ballots. It did, however, order that the appeal be 
expedited. On the same day, December 29, 1964, this Court 
Genied appellant's motion for injunction pending appeal. 

Article XXII, Section I of the IUE Constitution (Ex. A to 
affidavit of George Collins in the District Court, J.A. 17, p.52), 


requires that “the Trustees shall file a detailed report of the 
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election with the Secretary-Treasurer immediately ae com= 
pletion of the tabulation" and requires the Secretary-Treasurer 
to notify the nominees of the result. This was done. 
Thereafter, a detailed report showing both the total 
vote and the vote local-by-local and describing the trustees' 
conduct of the count was submitted to and distributed by the 
Secretary-Treasurer., The tabulation showed that Carey had 
received 67,897 votes; Jennings had received 65,704 votes. 
On January 1, 1965, Carey was installed as President of the 
IUE for a new term. In accordance with Section J of Ar- 
ticle XXII of the IVE Constitution, which provides that "all 
contests growing out of the report shall be filed with the 


Executive Board," the Secretary-Treasurer at the same time set 


January 26, 1965, as the date by which such contests could be 


filed. 


In 1959, Congress enacted the Labor-Management Reporting 
and Disclosure Act, Title IV of which comprehensively regulates 
union elections. The improprieties which the appellant in this 
case claims took place in the IVE election would, if proved, all 
constitute violations of that statute. 

The Act, however, does not provide a private right of 
action to remedy violations of Title IV. Instead, in Section 
402, it provides that an aggrieved member, who has attempted 
and failed to obtain relief within his union, may file a complaint 
with the Secretary of Labor. The Secretary then investigates 
the complaint and, if he find it to have merit, brings his own 
lawauit to set the election aside and to have a new election 
conducted under the Secretary's supervision. 

It is clear that this remedy is available to the appellant. 


He does not contend that it is not. He claims, however, that the 


common law of the District of Columbia affords him a private 


right of action which is unaffected by the statute. He also 
claims that other provisions of the Act itself provide him with 
a private right of action to remedy the alleged misconduct in 
this case. 

Section 403 of the Act provides, however, that once an 


election has been conducted, the exclusive remedy “for 
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challenging an election already conducted" is that provided by 


Section 402. In the court below, appellant argued that the 
election had not been "conducted" because, even though all the 
votes had been cast, the counting of the ballots haa not been 
completed. Now, however, the count is completed, the results 
officially announced, and the winner installed in office. Thus, 
appellant has had to shift ground. In this court, he argues 
that a request for a recount is not a “challenge” of the 
election within the meaning of Section 403. He also argues that 
the election is not “conducted” within the ednareiee that 
Section until the recount has actually been held. Finally, he 
argues that Section 403 makes the Section 402 remedy exclusive 
only as to violations of Title IV, and does not Scecteda the 
other remedies which he claims are provided in other Titles of 
the Act, and by the common law. | 

All of these arguments are wholly inconsistent with both 
the language and legislative hisotry of Title IV. Congress 
plainly intended that the sole standards which woke govern 
union elections would be the substantive provisions of Title IV, 
plus the provisions of the union's own constitution and bylaws. 
Congress further intended, and expressly provided, that “*: 
there would be only two remedies by which those standards could 


be enforced. Prior to the election, the constitution and bylaws 
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of a union could be enforced at common law. After the election, 
however, the exclusive remedy for violations either of the 
statute or the union's constitution and bylaws is that provided 
by Section 402. 

The remedy which Congress created was very carefully 
designed to achieve the dual objectives of providing effective 
enforcement of the law while at the same time preventing undue 
outside interference with internal union affairs. The safeguards 
provided by Congress include the requirement that a member 
exhaust internal remedies before seeking legal remedies, the 
requirement that the Secretary of Labor conduct an investigation 
before court action is taken, and the provision that, until 
a final decision is reached on any complaint filed under Section 
402, the disputed election is presumed to be valid. Plainly, 
these safeguards are as applicable in the present case as in any 
other. 

In light of the entire statuory scheme, appellant's 
suggestion that a request for a recount is not a "challenge" to 


the election simply will not wash. Under the statute, and indeed 


in common parlance, any claim that there was some impropriety 


which vitiates the purported result of the election is a 
“challenge” to the election. 


Nor is there any merit in the argument that the election 
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is not "conducted" until a recount has been held. Since the 


procedures of Section 402 do not come into play until an 


election has been conducted, the appellant's argument would mean 
that the Secretary could not take jurisdiction over a complaint 
alleging miscounting of ballots until the Seupuaisant had first 
brought an action for a recount, and had litigated that action 
to judgment. This simply cannot be the law. : 

The argument that Section 403 does not pre-empt common law 
remedies, or remedies provided by other Titles of the Act, is also 
without merit. The pre-emption of post-election common law 
remedies is explicit. And the flat provision making the Section 
402 remedy exclusive after the election has been conducted 
necessarily precludes private actions under other Titles of the 
Act as well, as the courts have uniformly held. 

It 

Appellant's failure to exhaust his remedies within the 
union is itself a sufficient ground for dismissal of his action. 
Both state and federal courts have uniformly held that a union 
member may not bring an action against his union until he has 
first attempted to obtain relief through the procedures available 
within the organization. This principle has been i part of 
the common law of this jurisdiction for at least 34 years. It is 


also embodied in all of the provisions of the Labor Management 


=73S 


Reporting and Disclosure Act on which appellant relies. 
Contrary to appellant's argument, there is available, under 


the union's constitution, a remedy for the various alleged 


improprieties he has complained of. Indeed, there is now pending 


before the union's Executive Board a challenge to the election 
filed by one of the appellant's election observers, which 
raises all of the issues involved in the present action. 

None of the grounds on which courts have previously made 
exceptions to the requirement of exhaustion of internal remedies 
is available to the appellant in this case. 

rit 

None of the four counts of the appellant's complaint state 
a claim upon which relef can be granted. 

Count 1 is based on the requirement in Section 401(c) that 
there be “adequate safeguards to insure a fair election." This 
requirement can be enforced only by the Secretary of Labor in 
accordance with the procedures of Section 402 of the Act. Both 
the language and the legislative history of the statute make this 
clear. 

Count 2 is based on Section 101(a)(1) of the Act, which, 
inter alia, guarantees to union members “equal rights...to vote 
in elections." The facts alleged in the complaint, even if true, 


do not constitute a violation of this provision. Every eligible 
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member of IUE was given an opportunity to cast a ballot, and that 


is all that this Section of the Act requires. Miscounting of 


ballots, or other election improprieties, may violate Title IV, 


but they do not violate Section 101. And Title Iv, of course, 
is enforceable only by the Secretary of Labor. 

Count 3 is based on Section 501 of the Act, which confers 
on union officials fiduciary obligations similar to those 
conferred on corporation officials under state law. The 
language of that statute indicates that it was intended primarily 
to deal with the handling of union money or property. Whether or 
not it can be construed more broadly, it cannot be construed 
to govern the conduct of union elections, since that subject. 
was dealt with expressly and comprehensively elsewhere in the 
statute. Thus, Section 501 is simply inapplicable to this case. 
Moreoever, even if it were applicable, the only right of action 
provided by that Section is a derivative right, eae toa 
shareholder's derivative right to sue corporate officers on 
behalf of the corporation. A prerequisite to the exercise 
of that right is that the plaintiff first request the union to 
bring the suit in its own behalf. This the appellant here has 
not done. 

Count 4 is based on the common law. There is abaolutely 


no precedent holding that there is a common law right toa 
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recount in a union election. The public election cases on which 
appellant relies are inapposite for at least two reasons. First, 
they all involve state election statutes, not common law. Second, 
the plenary power of a common law court with respect to a 
public election is obviously much broader that its power with 
respect to an election in a union or other private association. 
IV 

Appellant, in the conclusion to his brief, makes the 
startling request that the case be remanded “with direction to 
afford Jennings immediate injunctive relief to preserve the 
ballots and order a recount under conditions insuring its honesty 
and accuracy." Since this case is here on appeal from an order 
dismissing the complaint for lack of jurisdiction, even .if 
appellant's appeal were t.o be sustained, the only order he would 
be entitled to at this time from this court would be an order of 


remand. Surely, appellees are entitled to a hearing on the 


merits before the appellant is given any relief. No such hearing 


has yet been held. 
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ARGUMENT 
Introduction 

The appellant in this case, an unsuccessful candidate 
for office in a labor union election, claims that thers were 
certain irregularities or improprieties in the conduct of the 
election, and seeks to remedy them by means of a private civil 
action against the union and the particular union officials 
who are alleged to have participated in these improprieties. 
The question presented on this appeal is whether the district 
court properly dismissed the action for lack of jurisdiction. 

Since 1959, the conduct of union elections has been 
comprehensively regulated by Title IV of the Labor Management 
Reporting and Disclosure Act. Section 401 of the Act, 29 
U.S.C. §481, spells out the substantive rules governing such 
elections. One of the specific requirements of that Section 
is that union elections "shall be conducted in accordance with 
the constitution and bylaws of the labor organization eee 
S401 (e), 29 U.S.C. G481(e). Another requirement ip that “ade- 
quate safeguards to insure a fair election shall be provided, 
including the right of any candidate to have an observer at 
the polls and at the counting of the ballots.” s4o1(c), 29 


U.S.C. 481(c). 


The appellant in this case claims that the union failed 
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to follow its own constitution in several respects in connec- 
tion with the counting of the ballots. He also claims that 
the union failed to provide “adequate safeguards" to assure 

a fair and accurate count of the ballots, and that he was not 
allowed to have a sufficient number of observers at the count. 
These allegations, of course, have not been proved, and the 
union has emphatically denied them. But there is no question 
that, if they were true, they would constitute violations of 
Section 401 of the Act. 

In addition to providing the substantive rules governing 
union elections, however, the Act also provides a specific 
procedure for the enforcement of those rules, once an election 
has been conducted. That procedure is spelled out in Sec- 


tion 402, 29 U.S.C. §482. It does not provide for any private 


civil action by an aggrieved candidate. Instead, it provides 


that any union member, after he has exhausted or pursued for 
three months any remedies which may be available to him within 
the union, may file a complaint with the Secretary of Labor. 
The Secretary is then required to investigate the complaint. 
If he finds that a violation has in fact occurred, he must, 
within 60 days of the filing of the complaint, bring a civil 
action in a federal district court to set aside the election. 


If the court is satisfied that the violations did occur, and 
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that they affected the outcome of the election, it is author- 
ized to order a new election, which is then conducted under 
the supervision of the pis 

Appellant does not contend that the procedures provided 


in Section 402 are not available to him to remedy the alleged 


miscounduct which he is complaining about. There is no 


question that if the appellant exhausts his internal remedy 
(which he has not yet done) without obtaining satisfaction, he 
may file a complaint with the Secretary and obtain the full 
benefit of the remedies provided in Section 402. 

Appellant contends, however, that he has the right to 
bring a private civil action, if he so chooses, instead of 
proceeding under Section 402. He contends that the common law 
of the District of Columbia affords him a private right of 


action which is unaffected by the federal statute. In addition, 


1/ The appellant contends that the only remedy a court can 
provide under Section 402 is a new election, and that that 
remedy would not be appropriate for the violations com- 
plained of in this case. In fact, the question of whether 
a court is restricted to ordering a new election, or 
whether it may exercise the traditional equitable power 
to fashion a remedy appropriate to the circumstances, 
has never been raised or decided. It is possible that 
appellant's interpretation is correct. It may be that 
Congress decided that since the winner of an election 
has no reason to complain about violations committed by 
the loser or his partisans, there is no way of knowing 
whether the violations complained of by the loser are the 

only ones which occurred. Thus, Congress could have felt 
that once any violations are found, they only appropriate 
remedy is a new election. 
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he claims that a variety of provisions in the Act itself, apart 
from Section 402, provide him with a private right of action 
to remedy the alleged misconduct in this case. 


We contend, on the other hand, that Section 402 provides 


the only remedy which is now available to the appellant. As 


we shall demonstrate in Argument I, the other remedies to cor- 
rect election irregularities are preserved only “prior to the 
conduct" of the election. The express language of Section 403, 
as well as the structure and legislative history of Title IV 
as a whole, make this clear. 

Further, we shall show, in Argument II, that even if 
we assume that the appellant might otherwise have a private 
right of action, his present suit is premature because he has 
failed to exhaust the remedies available to him under the 
union's constitution, as he is required to do not only under 
the common law of this jurisdiction, but also under the vari- 
ous provisions of the Act on which he relies. 

Pinally, we shall show, in Argument III, that none of 
the provisions of the Act on which the appellant relies are 
concerned with the kind of problem involved in this case, and 
that he has not stated a claim under the common law. 

The appellant contends not only that the court below 


erred in dismissing this action, but that he is entitled to 
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an order from this court giving him the ultimate relief sought 
in his complaint, despite the fact that there has not yet been 
a trial, and the affidavits in the record -- which were intro- 
duced solely for purposes of the motion for a preliminary 
injunction -- indicate that many of the facts are in disrute. 
We shall deal with this issue in Argument IV. 
I - THE EXCLUSIVE REMEDY AVAILABLE TO APPELLANT IS THAT 
PROVIDED IN SECTION 402 OF THE ACT 
As we have indicated, the principal question presented 


in this case is whether Section 402 of the Act provides the 


exclusive procedure now available to the appellant for re- 


medying the alleged election imporprieties involved in this 
case. The answer to that question must be found in Section 403 
of the Act, which reads as follows: 


“No labor organization shall be required 
by law to conduct elections of officers with 
any greater frequency or in a different form 
or manner than is required by its own con- 
stitution or bylaws, except as otherwise 
provided by this title. Existing rights and 
remedies to enforce the constitution and by- 
laws of a labor organization with respect 
to elections prior to the conduct thereof 
shall not be affected by the provisions of 
this title. The remedy provided by this 
title for challenging an election already 
conducted shall be exclusive." 


It is our view that the last two sentences of this Sec- 


tion are wholly dispositive of this case. They make clear 
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that once an election has been conducted, the exclusive remédy 
for any violations which may have taken place in the course of 
that election is that provided by “this title" -- that is, 
Section 402. 

There can be no serious question that the election in- 
volved in this case has been “conducted”. The ballots have 
been cast, they have been counted, the election trustees have 
submitted their official report of the results, and the winner 
of the election has taken office. 

In the court below, the appellant originally obtained a 
temporary restraining order preventing the completion of the 
count. At the argument on the motion to dismiss and his 


motion for preliminary injunction, appellant's principal con- 


tention in support of the court's jurisdiction was that the 


election had not been “conducted” because the count had not 
been completed. He virtually conceded that, once the results 
of the election had been officially ascertained and announced, 
the court would lose jurisdiction. 


“Under the common law of the District, 
as under the statutory scheme of the Landrum- 
Griffin Act, equi ty_loses jurisdiction — 2 
the_ ‘election is er_ 2 t esul 
officially declared. In order to set ide 
the result of a completed election, the sole 
remedy lies in quo warranto. Hayes v. Burns, 
25 App. D. C. 242, cert. denied, 201 U.S.650. 
Cf, Landrum-Griffin Act where the exclusive 
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remedy to set aside a fait accompli is 
through the Secretary of Labor (see below). 
In both instances, it is ea at_unti 
all_th a ts have e 

final results announced, the court retains 
jurisdiction.” (Memorandum of Points and 
Authorities in Support of Plaintiff's Motion 
for Preliminary Injunction and In Opposition 
to Defendants' Motion to Dismiss. p. 6) 
(emphasis added). 

Our contention in the court below was that the election 
is "conducted" within the meaning of Section 403 when the 
ballots are cast. We still believe that to be the correct in- 
terpretation of the statute. But in any event, the court below 
dismissed the action and denied an injunction pending appeal, 
this Court denied an injunction pending appeal, and now “the 
ballots have been counted and the final results announced." 

Thus, the appellant has had to shift ground. He has now 
abandoned his previous contention and asserts, for! the first 


time in this litigation, that when there is a request for a 


recount, the election has not been conducted until after the 


recount has taken place. In the alternative, he argues that 


his right of action would not be affected even if the election 
must now be regarded as having been “conducted”, since Sec- 
tion 403 provides only that the statutory remedy “for chal- 
lenging an election already conducted" shall be exclusive, and 


appellant contends that his request for a recount does not 


-23- 


constitute a “challenge” of the election. He also argues that 
the Section 402 remedy does not preclude the other remedies 
which he claims are provided under other titles of the Act, or 
by the common law. 

These arguments are a tribute to the resourcefulness of 
appellant's counsel, but they will not survive an analysis of 
the statute, particularly in the light of its underlying pur- 
pose. 

A. The Statut ose 

Prior to 1959, union elections were governed exclusively 
by state law. Needless to say, the state law applicable to 
union elections varied considerably from state to state. And, 
in the opinion of Congress, the existing state law was not 
adequate. Thus, as part of the “labor reform" legislation of 
1959, Congress adopted a comprehensive federal code governing 
union elections. The substantive parts of that code -- which 


are found in Section 401 -- require all unions to conduct their 


elections in conformity with their own constitution and bylaws, 


and in addition require all union elections to comply with a 
number of specific rules. Elections must take place with a 
certain specified frequency, there must be a reasonable oppor- 
tunity to nomihate candidates, all members must have the right 


to vote, the election must be by secret ballot, there must be 
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fifteen days' written notice of a union election, there must be 
adequate safeguards to assure a fair election, no candidate 
may use union funds in support of his candidacy, ete. 

These rules were adopted not only to assure that union 


elections would be fair and democratic, but also to assure that 


there would be a single, uniform body of law governing those 


elections. As the Senate Report stated: 


“There is great need for uniformity in 
the laws governing union elections. Inter- 
national and national unions operate in many 
States. It would be confusing, unduly bur- 
densome, and often impossible for them to 
comply with a variety of election laws. The 
same considerations apply, with somewhat 
lesser force, to local unions, a consider- 
able number of which function in several 
States. Also, the burden of checking com- 
pliance will fall upon the international 
union. It is easier to enforce one uniform 
rule than a crazy quilt of State legislation 
and court decisions. Ill-considered State 
laws would interfere with the national labor 
policy. Too stringent laws would handicap 
unions in dealing with employers. Too fre- 
quent elections may keep a union in a state 
of turmoil and could result in instability 
in collective bargaining relationships with 
employers." S. Rep. No. 187, 86th Cong. 
lst sess. 21-22 (1959) (1 Leg. Hist. 397, 
417-18) .2/ 


2/ The citation “Leg. Hist.", as used throughout this brief 
and the Appendix hereto, refers to the two-volume com- 
pilation published by the National Labor Relations Board 
entitled “Legislative History of the Labor-Management 
Reporting and Disclosure Act of 1959." 
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To effectuate this decision to preempt all other sub- 
stantive laws governing union elections, Congress provided in 
the first sentence of Section 403, 29 U.S.C. §483: 


“No labor organization shall be required 
by law to conduct elections of officers with 
greater frequency or in a different form or 
manner than is required by its own consti- 
tution and bylaws, except as otherwise 
provided by this title." 


This provision thus clearly states that the sole standards which 
henceforth would govern the conduct of union elections would be 
the substantive rules of Section 401, and the provisions of 


the union's cons rieurioe and bylaws which are made part of the 
ad i 


statute by reference. 

But Congress was as much cemcerned with the procedures by 
which the rules governing elections would be enforced as it was 
with the substantive rules themselves. One of the major prin- 


ciples upon which the entire Act was based was that undue 


3/ At this point a qualification is necessary. after the 
Senate bill was reported out of committee, the "Bill of 
Rights" -- now Title I -- was added on the Senate floor. 
Title I does not deal with union elections except in one 
particular: Section 101(a) (1), 29 U.S.C. §411(a) (1), 
assures every member “equal rights ... to nominate can- 
didates [and] to vote in elections." No change was 
made in the first sentence of §403 to reflect this ad- 
dition. Nonetheless, it has been recognized that this 
provision provides a third (albeit exceedingly limited) 
standard governing union elections. See infra, pp. 35-37. 
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outside interference with the internal affairs of unions should 
be avoided: 


“The committee recognized the desirability 
of minimum outside interference by Govern- 
ment in the internal affairs of any private 
organization. Trade unions have made a com- 
mendable effort to correct internal abuses; 
hence the committee believes that only 
essential standards should be imposed by 
legislation. Moreover, in establishing and 
enforcing statutory standards great care 
should be taken not to undermine union self- 
government or weaken unions in their role as 
collective-bargaining agents." S. Rep. 

No. 187, 86th Cong., lst Sess 1, 7 (1959) 

(1 Leg. Hist. 397, 403). 


Thus, in fashioning the enforcement procedure of Title IV, 
Congress provided that before either the Secretary of Labor or 
the courts could involve themselves in a union election contro- 
versy, the aggrieved members would first be required to pursue 
the remedies available within the union for three months. As 

a further protection against unnecessary outside enbarserenes 
with union affairs, Congress provided that before’ any action 
could be taken in court, the Secretary of Labor must conduct 


an impartial investigation, and must Getermine that the 


alleged improprieties in the election did in fact occur. 


Moreover, the statute provides that while a complaint 
is being processed under Section 402, the election is “pre- 


sumed valid pending a final decision thereon" by the courts, 
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and “in the interim the affairs of the organization shall be 


conducted by the officers elected or in such other manner as 


its constitution and bylaws may provide." This provision was 


adopted in order to enable the union to conduct its business 


without interference until the election controversy is finally 


resolved: 


"Since union business must not be brought to a 
standstill whenever an election is challenged, 

it is necessary to make some provision for the 
conduct of business while the proceeding is in 
progress. It would be intolerable for the 
Government to appoint outsiders to act as re- 
ceivers. The choice lay between keeping the old 
officers in office or allowing the new officers 
to enter upon their duties even though their 
right may be challenged. The latter course seems 
preferable. A union election should be presumed 
valid until the contrary can be reasonably 
established. There would be the least disruption 
of normal procedure within the union if they were 
continued in office. Hewever, the ultimate de- 
cisions upon this point should be made by the 
labor unions themselves. Consequently, section 
{402(a)] provides that pending a final court 
decision the affairs of the union should be ad- 
ministered by the new officers or in such other 
manner as the constitution and bylaws might pro- 
vide. An employer who Gealt with such officers 
would satisfy any duties under the National 
Labor Relations Act. The collective bargaining 
agreements they negotiated would be legally 
binding upon the union.“ 5S. Rep. No. 187, 86th 
Cong. 1st Sess. 22 (1959) (1 Leg. Hist. 397,418). 


Obviously, Section 402 represents a very careful attempt 


to provide an effective remedy for election irregularities 


while at the same time protecting unions against the disruptive 


-28- 


effects of outside interference in their internal affairs. 
Equally obviously, the careful balance struck in Section 402 
would be upset if a union member could simply circumvent the 
Section 402 procedures and bring his own private lawsuit, as 
the appellant in this case has done. 

For this reason, Congress expressly defined the extent 
to which the statutory enforcement procedure would be exclu- 
sive, just as it expressly defined the extent to which the 
substantive rules of the statute were exclusive. In the second 
and third sentences of Section 403, Congress provided: 

“Existing rights and remedies to enforce 
the constitution and bylaws of a labor 
organization with respect to elections 
prior to the conduct thereof shall not be 
affected by the provisions of this title. 
The remedy provided by this title for 
challenging an election already conducted 
shall be exclusive." 
Thus, Congress preserved all existing rights to enforce the 
union constitution and bylaws prior to the election, but pro- 


vided that the sole procedure for remedying violations of 


either the constitution and bylaws or the substantive provisions 


of Section 401 after the election is conducted is that pro- 
4/ 
vided in Section 402. As then-Senator Kennedy explained: 


4/ At pages 46-47 of his brief, appellant makes the remark- 
able argument that the post-election remedy provided by 
Title IV cannot be exclusive, because, in Title III cf 

(carried over to following page) 
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"In the case of elections we preempt action 
for the Federal Government after the election 
is held. A suit may be filed in a State court 
prior to an election. The Federal Government 
takes preemption after an election." 2 Leg. 
Hist. 1112. 


B. The Ar nt at an Action for a Recount is _ not 


a_"“Challenge" to the Election 


In the light of the entire statutory scheme, the appel- 
lant's suggestion that a claim that the ballots have been 
miscounted is not a "challenge" of the election within the 
meaning of Section 403 simply will not wash. Section 403 is 
entitled “Application of Other Laws.“ Its plain purpose is to 
spell out the extent to which"other laws" are to be superseded 
by Title IV. Thus, its first sentence provides that all other 
substantive laws governing union elections are preempted, 


and that the exclusive rules governing such elections are those 


provided in Title IV (which, of course, includes the require- 


ment that the union comply with its own mnstitution and bylaws) . 


4/ (from the preceding page) 
the Act, 29 U.S.C. §§461-464, which deals with union 
trusteeships, a complaining member has the choice of filing 
a private lawsuit or filing a complaint with the Secretary 
of Labor. §304(a), 29 U.S.C. §464(a). Title III, of 
course, deals with a wholly different subject matter than 
is involved in the present case. If it is relevant to 
this case at all, it supports our argument, not the ap- 
pellant's, since it demonstrates that Congress knew how 
to provide concurrent or alternative remedies when it 
wished to do so. 
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The second and third sentences then go on to spell out the ex- 
tent to which the remedies provided by Section 402 are exclu- 
sive. They are plainly intended to Geal with all possible 
remedies. Their purpose is to make clear that once an election 
has been conducted, the exclusive procedure for “challenging” 
the election -- i.e., for remedying any violations which are 
alleged to have occurred in the election -- is that provided 
by "this title." 

Appellant's argument that a claim that the ballots have 
been miscounted is not a “challenge” of the election would 
undermine the very safeguards which Congress built into Sec- 
tion 402: the requirement that internal remedies be exhausted 
before outside remedies can be invoked, the provision for an 
impartial investigation by the Secretary of Labor before 


judicial relief is sought, and the presumption of validity 


pending a final determination that there were in fact violations. 


These safeguards are obviously as applicable to such a claim as 
they are to any other. And it was for the specific \yurpose of 
preventing any circumvention of these safeguards that Congress 
made the Section 402 remedy exclusive. 

Of course, appellant's argument is as inconsistent with 
the statutory language as it is with the statutory scheme. 


The union in this case has held an election, has officially 
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Geclared the results, and has installed the victor. Appellant 
claims that the man whom the union has declared elected did 
not in fact obtain a majority of the votes. He seeks a de- 
termination that he himself won. If this is not a "challenge" 
of the election, we don't know what it is. 


C. The Argument that the Election Has Not Been 
Conducted Until a Recount Has Been Held 


Appellant also argues that “an election is not *con- 
@ucted’ until its result is honestly and accurately determined," 
and that the Title IV remedies do not come into play “until 


appellant's challenge to the accuracy of the count is finally 


adjudicated." (Brief for Appellant, p. 43.) As we have al- 


ready indicated, this argument is in square conflict with the 
appellant's argument in the court below, where he obtained a 
temporary restraining order, and asked for a preliminary in- 
junction to prevent completion of the count on the theory that 
after “all the ballots have been counted and the final results 
announced“ the court would lose jurisdiction. 

Apart from its other difficulties, appellant's present 
argument would prove too much. Under Section 402, a complaint 
can only be filed after a “challenged election” has been con- 
ducted. If, as appellant now argues, an election is not 


conducted until a recount is completed, then a union member 
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who claims that the ballots have been miscounted would be 
required to bring a private lawsuit for a recount, and would 
be precluded from filing a complaint under Section 402 because. 
until there has been a recount, the election would not have 
been "conducted." This certainly turns the statute on its 
head: 

Needless to say, the Secretary has not taken this posi- 
tion. It is perfectly plain, from the affidavit of Prank 
Kleiler, the Labor Department official who atuingatars the act 
on the Secretary's behalf, that the Secretary does entertain 
complaints which allege that ballots have been miscounted, and 
indeed often conducts a recount as part of the investigation 
of such complaints. (J.A. 141-42) 

Moreover, the appellant himself contends that miscount- 
ang of the ballots is a violation of Section 401. ‘If this 15 
so, the Secretary plainly has jurisdiction to Semaay that vio- 
lation under Section 402, without requiring the complainant 


first to bring a private lawsuit for a recount. 


Appellant suggests that where an initial election 15 


followed by a "run-off" election between the candidates re- 
ceiving the highest number of votes, the run-off is part of 
the election process and that, therefore, the election is not 


"conductee" until] the run-off is completed. He cites for this 
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proposition a Memorandum submitted by the Secretary in sup- 
port of a motion for reconsideration in Wirtz v. Local No. 125, 
International Hod Carriers Union. He neglects, however, to 
cite the decision in that case. It is reported at 231 F. Supp. 
590 (N.D. Ohio 1964). It holds that a run-off is a separate 
election and that a protest of a run-off does not give the 
Secretary the authority to challenge the first election. 

Even if, contrary to the Hod Carriers case, an election 


is not regarded as having been conducted until a run-off is 


completed, this would be so solely because the run-off is pro- 


vided by the union as part of its election process. The same 
result might, perhaps, be argued to be true if a union pro- 
vided for a recount as part of its election procedure. But, 
in this case, there is no provision for a recount in the 
union's constitution, and appellant does not contend that 
there is. Rather, the appellant seeks a recount not because 
it is part of the union's constitutional procedures, but as a 
remedy for certain violations which he claims took place in 
the original count. So far as the union is concerned, however, 
the election has been concluded, subject only to such action 
as the union's Executive Board might take with respect to any 
contests filed by either candidate. It is conceivable that 


the Board would order a recount if it found that there were 
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some irregularities or improprieties in the original count, 
but that would be in the nature of remedial action, not part 
of the normal election procedure. 

Of course, if appellant's point is that he mast exhaust 
this internal remedy before going to the Secretary of Labor, 
we wholeheartedly agree with him. But the notion that appel- 
lant is not only permitted but required to bring a lawsuit for 
a recount, and litigate that lawsuit to judgment, before he 
can even go to the Secretary of Labor, is simply nonsense. 


D. The Argument That Other Titles of the Act 
and the Common Law Create Post-Election 


Remedies Which Are Unaffected by Section 403. 


Appellant also argues that the procedures provided in 
Section 402 are the exclusive remedy only for violations of 
the substantive provisions of Section 401 itself, and do not 
affect the post-election remedies which he claims are provided 
by the other Titles of the Act on which he relies--I and V-- 
or by the common law. | 

As to the argument that the statutory post-election 
remedy does not supplant pre-existing common law post-election 
remedies, little need be added to what we have aivessy said. 


As we have demonstrated, Title IV was clearly intended to 


replace existing state law, including state common law, 
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governing union elections. The only common law right which 
the statute preserves is the right to enforce the union's 
constitution and bylaws prior to the conduct of the election. 
The statute could not be clearer on this score. See Mamula 
v. United Steelworkers, 409 Pa. 175, 185 A.2a 595 (1962); 
Shranko v. International Hod Carriers, 51 L.R.R.M. 2458 (N.Y. 
Sup. Ct. 1962). 

It is true, as appellant points out, that several other 
portions of the Act, Gealing with matters other than union 
elections, are designed to supplement rather than supplant 
existing common law rights and remedies. See, @-9-, §§ 103, 
603, 29 U.S.C. §§ 413, 523. But, as we have seen, this is 
simply not the case with respect to Title IV. The very case 
upon which appellant relies recognizes that Section 403 is 
one of the “express provisions excluding the operation of 
state law." DeVeau v. Braisted, 363 U.S. 144, 156 (1960). 

But what is the relationship between Title IV and the 


rights and remedies pertaining to union elections which are 


provided elsewhere in the statute? Specifically, do Titles 


I and V provide the appellant with a basis for this action 
which is not affected by Section 403? 
It is quite apparent from the language and legislative 


history of Title IV that it was drafted on the assumption 
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that it would be the only Title of the Act regulating union 
election procedures. As we have indicated, the first sentence 
of Section 403 was designed to make that clear. After the bill 
was drafted, however, and reported out by the Senate Committee, 
an entirely new Title was added, Title I, which is called “The 
Bill of Rights of Members of Labor Organizations.” Section 
101(a) (1), which is part of Title I, guarantees to union mem= 
bers certain equal rights, including the equal right to nomi- 
nate and vote. Section 102 provides that violations of 
Section 101 can be remedied by a private civil action brought 
in federal court. 

As we shall demonstrate in a subsequent poreian of this 
brief, the alleged election improprieties which the appellant 
complains of in this case do not constitute Ssetatibas of 
Section 101(a) (1). But even if they did, the appellant's 
action would have to be dismissed. Although Title I obviously 
provides a private cause of action with respect to certain 
kinds of controversies pertaining to union elections, the 
courts have uniformly held that such actions--like actions to 
enforce the union constitution and bylaws--may be brought only 
before the election is conducted. The flat provision in Sec- 


tion 403 providing that the exclusive procedure for challeng- 


ing an election already held is that provided by Title IV has 
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been uniformly held to preclude Title I suits as well as common 
law suits after the election has been baa 
As to Title V, we shall demonstrate below that nothing in 
that title has any application to union elections. But again, 
even if Title V could be interpreted to govern union elections, 
Section 403 would have to be read as precluding any suits based 
on that title for post-election relief. See Coleman v. 
Brotherhood of Ry. Clerks, 228 F. Supp. 276 (S.D.N.Y. 1964). 
In short, Section 403 reflects a basic Congressional 
policy decision that once a union election has been held, no 
private lawsuit should be permitted to cast a legal cloud over 
the validity of that election or its results. Instead, the 
Secretary of Labor, who is wholly impartial and who has at 
his command investigative tools not available either to pri- 
vate litigants or to courts, is charged with the responsibility 
“ Among the Title I suits which have been dismissed because 
they sought post-election relief are the following: 


Colpo v. Highway Truck Drivers, 305 F.2d 362 (3rd Cir. 


1962); Coleman v. Bhd. of Railway Clerks, 228 F. Supp. 

276 (S.D.N.¥. 1964); Kolmonen v. International Hod 
Carriers, 215 P. Supp. 703 (W.D. Mich. 1963); Gammon v.- 
International Ass'n of Machinists, 199 FP. Supp. 433 

(N.D. Ga. 1961): Acevedo v. Bookbinders, 196 FP. Supp. 308 
(S.D.N.Y. 1961). The principle that Title I is not avail- 
able for post-election relief is also recognized in 
Libutti v. DiBrizzi, 337 P.2d 216,219 (2d Cir. 1964); 
Harvey v. Calhoon, 324 P.2d 486, 489 (2d Cir. 1963), 

rev'd on other grounds, 33 U.S.L.Week 4039; Calhoon v. 
Harvey, 33 U.S.L.Week 4039, 4043, n.7 (concurring opinion). 
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of determining in the first instance whether the election was 
properly conducted. If the Secretary does find a violation, 
and is unable to persuade the union to remedy it voluntarily, 
he (and only he) may bring a lawsuit to resolve the matter. 
This is the remedy, the only remedy, which is available 
to the appellant. He apparently does not like this remedy. 
He thinks it is unduly slow, and that the ultimate relief he 
might obtain is unsatisfactory. We disagree. But this is an 
argument which must be addressed to the Congress, not to this 


6/ 


Court. 


E. The Possible Argument (Not made by Appellant) 


That If Suit Is Filed Before the Election Is 
Conducted, the Court Retains Jurisdiction 


ee _— 


After It Is Conducted. 
Appellant, quite correctly, does not argue that a district 


court retains jurisdiction over a suit filed before the 


_6/ The legislative history shows that a minority on the 
Senate Committee on Labor and Public Welfare shared appel- 
lant's view that the Title IV remedy is unsatisfactory, 
but were unsuccessful in eliminating from the! bill the 
pre-emption of post-election state remedies: 


"This section [403, as enacted] specifically pre- 
empts all State laws dealing with challenging a union 
election which has already been conducted, thus making 
the bill's provisions in this respect the sole remedy 
available to union members. The catch here is that 
many State laws provide more expeditious and effective 
remedies in this area than does the committee bill. A 
minority amendment to preserve remedies available under 
State law was rejected." S. Rep. No. 187, 86th Cong. 
lst Sess. 101 (1959) (Minority Views); 1 Leg. Hist. 497. 
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election was conducted if, while the suit is pending, the 
election is conducted. Indeed, he has recognized throughout 
this litigation that the courts do lose jurisdiction once the 
election is conducted: 


“Under the common law of the District, as under 
the statutory scheme of the Landrum-Griffin Act, 
equity loses jurisdiction once the election is over 
and the result has been officially declared. In 
order to set aside the result of a completed elec- 
tion, the sole remedy lies in quo warranto. Hayes 
v. Burns, 25 App. D.C. 242, cert denied, 201 U.S. 
650. C£. Landrum-Griffin Act where the exclusive 
remedy to set aside a fait accompli is through the 
Secretary of Labor (see below). In both instances, 
it is clear ‘that until all the ballots have been 
counted and the final results announced, the court 
retains jurisdiction.“ (Memorandum of Points and 
Authorities in Support of Plaintiff's Motion for 
Preliminary Injunction and in Opposition to Defend- 


ants' Motion to Dismiss, p-6) (Emphasis added) . 


Nonetheless, we deal with this possible argument because 
it has been raised (though uniformly rejected) in other cases, 
and may possibly still be raised by appellant despite his 
earlier contrary position. 

The first answer to any argument based upon the state of 
affairs in existence when the suit was filed is of course 
that even at that time there was no jurisdiction under Section 
403. At the time the complaint was filed all of the ballots 
had been cast and most had been counted. As Judge Robinson 


held, the casting of the ballots is the latest point which 
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might be argued to be "prior to the conduct" of ai election: 
(J.A. 167). The legislative history and the judicial decis- 
ions support that egaaeidier | 

But even if it be assumed that the election was not con- 
ducted at the time the suit was filed, it is clear that the 
completion of the election destroys whatever furiedickion the 
court theretofore had. For when the results of an election are 
challenged, "Congress decided to utilize the special knowledge 
and discretion of the Secretary of Labor in order best to 
serve the public interest." Calhoon v. Harvey, 33 U.S.L.Week 
4039, 4041. "Reliance on the discretion of the Secnakary is 
in harmony with the general Congressional policy to allow 
unions great latitude in resolving their own internal contro- 
versies, and, where that fails, to utilize the agencies of 
government most familiar with union problems to aid in bring- 


ing about a settlement through discussion before resort to the 


courts." Ibid. Obviously these policies do not become less 


important because, by a mere fortuity, the complaint was filed 


in advance of the election. Unless pre-election relief is 


_7/ Senator Kennedy, on the floor of the Senate, stated that 
“Prior to the day of an election an individual can sue 
in a State. The day after an election the Secretary of 
Labor assumes jurisdiction.” 2 L.H. 1112 (emphasis sup- 
plied). That the Title IV remedy becomes pre-emptive 
“once the balloting has occurred," see Calhoon v. Harvey, 
33 U.S.L.Week at 4043, n.7 (concurring opinion). 


aie 


obtained, the Section 402 remedy becomes exclusive. 
This is the view of the Department of Labor. In response 
to a request by a candidate as to whether the Secretary's 


jurisdiction would become exclusive, upon the holding of the 
_8/ 


election, despite the candidate's pending private action, the 
official charged with the principal responsibility for enforc- 
ing the Act stated that the Secretary's jurisdiction would 
indeed become exclusive upon the holding of the election: 


“While individual union members may have the 
right under State law to bring a private action to 
enforce the constitution and bylaws of the organi- 
zation with respect to elections prior to the con- 
@uct thereof, once the election has been held the 
remedy provided by Section 402 becomes exclusive to 
the extent that such members’ action challenges the 
conduct of the election... After the election has 
been held, the member would have to follow the pro- 
cedures prescribed by Section 402 i.e. he must first 
invoke the remedies available under the organization's 
constitution and bylaws and if he fails to obtain 
satisfaction within the union he may then complain 
to the Secretary within the time prescribed by 
402(a)." (Emphasis supplied) 3/ 


_8/ This letter appears at pp. 317a-318a of the record in 
Mamula v. United Steelworkers of America, 304 F.2d 108 
(3rd Cir. 1962). For the convenience of the Court a 
copy is attached hereto as Appendix B. 


The full letter appears at pp. 319a-320a of the record 
in Mamula v. United Steelworkers of America, 304 F.2d 
108 (3rd Cir. 1962). Por the convenience of the Court 
a copy is attached hereto as Appendix C. The portion 
of the letter quoted above is also quoted in the Third 
Circuit's decision, 304 F.2d 108, 112-13, n.19. 
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The courts have uniformly concurred that the holding of 
the election after suit is filed destroys whatever jurisdic- 
tion the court theretofore had. Thus, in Mamula v. United 
Steelworkers of America, 409 Pa. 175, 185 A.2d 595 (1962), a 
Pennsylvania trial court enjoined the conduct of a union 
election. The injunction was, however, stayed by the Supreme 
Court of Pennsylvania and the election took place. ‘Thereafter 
it was argued that the court retained jurisdiction because 
the stay specifically provided that "the granting of this 
supersedeas shall not render this matter moot." The Supreme 
Court of Pennsylvania rejected the argument. The court said: 

“Once an election has taken place an aggrieved 
member must follow the procedures and remedies pre- 
scribed in Title IV of the Act... 

“tus, even though we have attempted to pre- 

serve our jurisdiction over this matter by stating 

in the supersedeas we granted that the cause of 

action would not become moot, the fact that the 


election has been held deprives us of the power 
to hear this action." (Emphasis in original). 


Accord: Colpo v. Highway Truck Drivers, 305 F.2d 362 (3rd 


Cir. 1962); Gammon v. Int'l Assn. of Machinists, 199 F. Supp. 


433 (N.D. Ga. 1961). See also the colloquy between 


Senators Javits and Mundt, set forth in Appendix A hereto. 
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II. APPELLANT'S FAILURE TO EXHAUST HIS REMEDIES 
WITHIN THE UNION IS ITSELF A SUFFICIENT GROUND 
FOR DISMISSAL OF THE COMPLAINT 

We have shown that the district court's dismissal of 
this action must be affirmed, because, under Section 403, 
the procedures of Section 402 constitute the exclusive remedy 
for the election improprieties alleged in the complaint. 
Section 402, of course, includes, as an integral part of the 
prescribed procedure, the requirement that internal remedies 
be first utilized. Indeed, the Secretary of Labor has no 
jurisdiction under Section 402 unless the complainant has 
first attempted to obtain redress through the available union 
procedures. 

If we should be right as to the effect of Section 403 
this case is, of course, over. Even if we are wrong, however, 
the failure of appellant to seek relief through the available 
union procedures constitutes a wholly independent bar to the 
exercise of jurisdiction. 

The courts--both state and federal--have long followed 
the practice of requiring members to pursue their grievances 


before the tribunals of their unions before bringing them to 


court. The policies underlying this requirement are well-stated 


in Detroy v- American Guild of Variety Artists, 286 P.2da 75, 


79 (2a Cir. 1961): 
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“The Congressionally approved policy of first 
permitting unions to correct their own wrongs is: 
rooted in the desire to stimulate labor organiza- 
tions to take the initiative and independently to 
establish honest and democratic procedures. See 
Cox, The Role of Law in Preserving Union Democracy, 
72 Harv. L. Rev. 609, 615 (1959). Other policies, 
as well, underlie the exhaustion rule. The possi- 
bility that corrective action within the union will 
render a member's complaint moot suggests that, in 
the interest of conserving judicial resources, no 
court step in before the union is given its oppor- 
tunity. Moreover, courts may find valuable the 
assistance provided by prior consideration of the 
issues by appellate union tribunals." 1Y 


Under the common law of the District of Columbia, exhaus- 


tion of union remedies has always been a prerequisite to 
institution of an action to enforce a union's constitution 
and bylaws. Fish v. Huddell, 60 U.S. App. D.C. 263, 51 F.2d 
319, 320 (1931): 


“Thus we have squarely presented a question 
of internal management and administration of the 
affairs of the Union of Operating Engineers. 


"Tt is well settled that with such management 
and administration the courts will not ordinarily 
interfere... 


“Nor does the plaintiff bring himself within 
the exceptions to the rule, because even then, as 
held by the trial court, he must show that he has 
first exhausted his remedies in the tribunals of 
his organization as provided by its constitution 
and general laws..." 


a 
10/ Perhaps the most comprehensive analysis of the values 
of exhaustion of internal remedies is that provided in 
Judge Cohen's opinion in Falsetti v. Local 2026, United 
Mine Workers, 400 Pa. 145, 161 A.2d 882 (1960). 
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See also Durkin V. Murray, 90 F. Supp. 367 (D.D.C. 1950). 

Congress made crystal-clear, in enacting the LMRDA in 
1959, that it intended exhaustion to be a prerequisite to 
the invocation of the Act's provisions. In its legislative 
reports, it exhibited great concern that the remedies to be 
provided not “undermine self-government within the labor move- 
ment” an@ it recognized “the aesirability of minimum interfer- 
ence by Government in the internal affairs of any private 
organization." S. Rep. No. 187, 86th Cong. lst Sess. 5, 7, 
21, 23 (1959) (1 Leg. Hist. 397, 401, 403, 417, 419). 

These Congressional attitudes are reflected in Section 
402, which provides that three months' pursuit of remedies 
within the union is the first step in enforcing Title IV elec- 
tion rights, and in Section 101(a) (4), 29 U.S.C. §411(a) (4), 
which permits labor unions to discipline members who seek 
judicial relief of any sort without first pursuing internal 
remedies for up to four months. 

The federal!courts, consistent with the Congressional 


policy, have required members to exhaust their union remedies 


1 12 
before suing under Title fbr Title 2 / and before filing a 


2 

11 7 Edsberg v. Local Union Mo. 12, 300 F.2d 785 (9th Cir. 1962); 
Harris v. International Longshoremen's Association, 321 
F.2a@ 801 (3rd Cir. 1963). See also Detroy v- American 
Guild of Variety Artists, 286 F.2d 75, 78-79 (2d Cir. 1961). 
Coleman v. Bhd. of Railway Clerks, 228 F. Supp. 276 (S.D. 
N.Y. 1964); Moss v. Davis, 56 LRRM 2081 (M.D. Pla. 1963); 
Echols v. Cook, 56 LRRM 3030 (N.D. Ga. 1962). See also 
Morrisey v. Cocker, 57 LRRM 2400 (N.Y. Sup.Ct. 1964). 
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:13/ 
complaint with the Secretary of Labor under Title Iv. 
Appellant does not dispute that a member normally is 
required to exhaust internal remedies before suing a any 
of the counts relied upon in this case. Appellant contends, 
however, that his failure to exhaust should be excused for 
two reasons: (1) there is, he claims, "no remedy available 
within the union which affords the plaintiff the relief to 
which he is entitled" (Brief for Appellant, pPp- 67-69); and 
(2) if he were required to exhaust, the Union might destroy 
the ballots before he could obtain judicial relief a, Pp. 
68). Neither of these contentions will excuse his failure 
to exhaust. 

Appellant's argument that the appellate machinery within 


the union does not extend to his claim that “trustees fraudu- 


lently miscounted ballots" (Id., p-67) is patently ! ridiculous. 


Article XXII, Section I, of the IUE Constitution pro- 
vides: 


"The Trustees shall file a detailed 
report of the election with the Secretary- 


ees 

13 / Wirtz v. Local 125, Intl. Hod Carriers, 231 F. Supp. 590 
(N.D. Ohio 1964). 

14 / There is a half-hearted invocation of a third ground for 
failure to exhaust, that the Executive Board is “not 
likely to be impartial.” (Brief for Appellant, p- 69). 
This fear of counsel's is not shared by his client, who 
has never alleged, either in the complaint or in his two 
affidavits, that the Executive Board would not be impar- 
tial. Indeed, appellant is himself a member of the Exec- 
utive Board. 
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Treasurer immediately upon completion of 

the tabulation. The Secretary-Treasurer 

shall notify all nominees of the results of 

the election within three days after re- 

ceiving the report of the Trustees." 

The next section, Section J, provides that "all contests grow- 
ing out of their report shall be filed with the Executive Board, 
which shall have the power to decide contests." 

Manifestly, a claim that the Trustees have miscounted the 
ballots, and that as a result their report shows the wrong man 
elected, is a “contest growing out of their report." Indeed, 
we are at a loss to understand what would be a “contest" if 
this is not. (Appellant nowhere suggests what he conceives 

1S 
to be a “contest.") 

Likewise, appellant's claim that exhaustion should be 
excused because the union might destroy the ballots is frivo- 
lous for several reasons: 

(1) The complaint nowhere alleges that there is any 
danger of such destruction. Neither the original nor the 
amended complaint: made any allegation with respect to 

15/ Although appellant argues to this Court that the issues 
raised cannot be contested within the union, one of his 
watchers, Joseph Iozzi, has filed objections with the IVE 

Executive Board, challenging the Trustees’ report “for 

each of the reasons, statements and allegations" set forth 

in this lawsuit “which are by reference thereto made a 

part hereof as though fully set forth herein.” See Affi- 


davit of George Collins, attached to Motion to Dismiss 
in this Court, at p. 4). 
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preservation of the ballots. And although the complaint was 
orally amended to allege such a danger, that amendment, when 
reduced to writing and verified, contained no such allegation, 
but stated only that because of appellees’ “unilateral control" 
of the election machinery they "could" substitute ae ballots. 
(J.A. 120; see p.4-5 , supra). 

(2) Section 401(e) of the Act, 29 U.S.C. §481(e) 
provides that "The election officials designated in the con- 
stitution and bylaws or the secretary, if no other official is 
designated, shall preserve for one year the ballots and all 
other records pertaining to the election." Thus the law for- 
bids the destruction of the ballots. Appellant can hardly 
excuse his failure to exhaust on the ground that the election 
officials might violate the law, particularly where he has 


demonstrated no danger of such a violation. 


(3) In any event, as appellant acknowledges, the 


ballots have been placed in the custody of Security Storage 
Company and precautions regarded as adequate by both parties 
have been taken to assure their preservation. (The storage 
company has been advised not to release the ballots except 
upon order of the International Executive Board, the tribunal 


which would hear appellant's internal protest.) 
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(4) Bven if appellant were entitled to seek imme- 
Giate judicial relief against an (unproven) danger of ballot 
destruction, there is absolutely no reason why he should be 
permitted to forego exhausting his other claims--including 
his claimed right to a recount--which, assuming the preserva- 
tion of the ballots, are in no way jeopardized by the passage 
of time. 

Appellant cites three decisions of the Second Circuit 
which, for various reasons, have excused a failure to exhaust. 
None of them are applicable here. In Detroy v. American Guild 
of Variety Artists, 286 F.2d 75, 80, 81 (2d Cir. 1961), it 
was not clear whether “the union's own rules afforded the 


appellant a remedy within the organization," and the “uncer- 


tain" internal union remedy had “not been specifically brought 


to the attention of the disciplined party." (Here, the remedy 
is clear and has been brought specifically to appellant's 
attention.) In Parowitz v. Ass‘'d Musicians of Greater New_York, 
330 P.2a 999, 1002-03 (2d Cir. 1964), the union tribunals had 
consistently ruled contrary to the claim of the plaintiff and 
so to exhaust again would have been a “futility.” (Here, the 
Executive Board has never passed on appellant's claim; and in 
any event the dispute is one of fact, not of law, so that the 


Executive Board could hardly have an established precedent.) 
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In Libutti v. DiBrizzi, 337 F.2d 216, 219 (2d Cir. 1964), the 


question was one solely of law, and the court found from the 
“conceded facts" that there was a "serious violation" of law. 
(Here, the facts are in sharp dispute, precisely the type of 
situation in which the union should have the first chance to 


1g 


resolve the dispute.) 


III. THE COMPLAINT FAILS TO STATE A CLAIM 

In the two arguments we have made above, we have advanced 
two separate grounds for dismissing all four counts of the 
amended complaint for lack of jurisdiction. First, we have 
shown that Section 402 of the Act provides the exclusive pro- 
cedure for remedying alleged election improprieties once the 
election has been conducted. Second, we have shove that 
courts have traditionally refused to take jurisdiction in 
cases involving internal union controversies until after the 
complaining party has exhausted whatever remedies are avail- 
able within the union, which the appellant here has concededly 
not done. 

16/ Detroy and Farowitz reflect well settled exceptions to 
the exhaustion rule. Libutti, however, is a departure, 
for it is generally held that a union has a legitimate 
interest in having the first chance to rule on the 


legality of its procedures. But, sport that it is, 
Libutti is totally irrelevant to the instant case. 
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These arguments cut across all four of the counts of 
the amended complaint. We now address ourselves to additional 
arguments relating to each of those counts separately. We 
shall show that none of the counts states a claim upon which 
the court below could have granted relief. Whether or not 
this conclusion be called “jurisdictional,” as it was by the 
court below, is immaterial. If the complaint fails to state a 
claim upon which relief can be granted, the order of dismissal 
must be affirmed. Calhoon v. Harvey, 33 U.S.L. Week 4039,4040, 
n.8: Hughes v.- Local 11, Bridge Workers, 287 F.2d 810,813-14 
(3rd@ Cir. 1961). 


A. There is No Private Right of Action to Enforce the 
“Adequate Safeguards” Provision of Section 401(c). 


We have shown that the basic scheme of Title IV was to make 
the Section 402 procedures the exelusive means for enforcing the 
substantive provisions of Section 401. There is, however, one 
exception to this scheme, expressly written into the first 
sentence of Section 401(c). 

As the statute expressly states, the duties imposed by 
the first sentence of Section 401(c) are “enforceable at the 
suit of any bona fide candidate...in the district court of 
the United States.” Appellant does not contend, however, that 
the union has violated any duty imposed by the first sentence 


of Section 401(c). He contends, rather, in Count 1 of the 


Complaint, that the union has violated the third sentence of 
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Section 401(c), which requires that "Adequate safeguards to 
insure a fair election shall be provided...” Purther, appel- 
lant claims that the private right of action created in the 
first sentence of Section 401(c) extends to violations of all 
provisions of that section. 

Nothing in the language of the statute supports appel- 
lant's construction. The only private right of action in all 
of Title IV is found in the first sentence of Section 401(c). 
There is, of course, no relationship between the duties inm- 
posed by that sentence and the requirement, in the thira 
sentence, that “adequate safeguards" be provided. And the 
mere fact that the two sentences appear in the same subsection 
is surely not a sufficient basis for inferring that! the latter 
is also enforceable by private civil action. 

The duties imposed by the first sentence of 401(c) relate 
to equal treatment in the distribution of campaign literature 


and the use of membership lists prior to the conduct of the 


election. The private remedy provided in that sentence would 


be obtained prior to the conduct of the election. Accordingly, 
that remedy does not conflict with Congress’ overriding inten- 
tion, expressed in Section 403, to make the 402 procedure the 
exclusive means of challenging an election airesdy conducted: 


The same could not be said, of course, for the third sentence 
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of 401(c). That is the broadest sentence in the entire Title. 
If the right to have adequate election safeguards were en- 
forceable by a private suit brought after the election, liti- 
gants could bring virtually any post-election challenge directly 
to court, thus totally destroying the statutory enforcement 
scheme. 

The legislative history confirms that Congress, in pro- 


viding a private suit to enforce a candidates" statutory pre- 


election right to equal treatment with respect to membership 


lists ana the distribution of campaign material, did not in- 
tend that private suit to extend to the unrelated "adequate 
safeguards” provision. Appellant has appended to his brief 
a most distorted version of that legislative history. Accord- 
ingly, we have deemed it necessary to append to this brief a 
complete account of the legislative history surrounding this 
issue, so that the court will not be misled. Summarizing, 
that legislative history shows the following: 

When reported out of committee, the forerunner of Title 
Iv made all its provisions--including both the equal treatment 
sentence and the adequate safeguards sentence--enforceable 
exclusively through the Secretary of Labor. On the floor, 
however, a great debate arose with respect to the equal treat- 


ment of candidates regarding use of membership lists. To 


~54- 

resolve this controversy, Senator Javits proposed that the 
sentence dealing with this question--now the first sentence 
of 401(c)--be amended to provide for a private right of action. 
Senator Javits explained, in a colloquy with Senator Mundt, 
that the amendment would enable a candidate to vindicate his 
right to equal treatment regarding membership lists prior to 
the conduct of the election. At no time during the debate on 
the Javits amendment--which was adopted--nor thereafter, did 
a single member of Congress suggest that the private right of 
action was to extend to any subject except for aceon it was 
designed--the candidate's right to equal treatment. 

We know of no prior case in which a plaintiff has even 
attempted to bring a private civil action to enforce the. re- 
quirement in Section 401(c) that there be adequate safeguards 

17/ : 
in the conduct of union elections. However, the Supreme 
Court, in its general analysis of the scheme of the Act in 
Calhoon v. Harvey, 33 U.S.L.Week 4039, 4041, has indicated its 
view that the adequate safeguards provision is ‘ne Gare of the 


“one exception" to the exclusivity of the 402 remedy: 


———————— 

17 There are cases, of course, in which the Secretary of 
Labor has sought enforcement of that provision in accord- 
ance with the procedures of Section 402. E.g., Wirtz v. 
Local 11, International Hod Carriers' Union, 211 F. Supp. 
408 (W.D. Pa. 1962). 


18/ 
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“Section 402 of Title IV...sets up an exclu- 
sive method for protecting Title IV rights, by 
permitting individual members to file a complaint 
with the Secretary of Labor challenging the valid- 
ity of any election because of violations of Title 
Iv... It is apparent that Congress decided to 
utilize the special knowledge and discretion of 
the Secretary of Labor in order to best serve the 
public interest... In so doing Congress, with 
one exception not here relevant, 13/decided not to 
permit individuals to block or delay union elec- 
tions by filing federal court suits for violations 
of Title IV. 


13/ Section 401(c) of the Act permits suits prior 
to election in the United States District 
Courts by any bona fide candidate for union 
office to enforce the rights, guaranteed _by 
that section, to equal treatment in the dis- 
tribution of campaign literature and access 
to membership lists. 73 Stat. 532, 29 U.S.C. 
§481(c)." (Emphasis added) . 


Appellant's brief (p. 65) contains the curious two-step 
argument (1) that the Supreme Court's footnote declares 
both the first and second sentences of Section 401(c) 
to be enforceable by private suit; and (2) that “2. 
fortiori” there must be a private suit to enforce the 
third sentence (i.e. the adequate safeguards sentence) 
as well. Appellant is wrong on both propositions. 

It is the first sentence of Section 401(c) which 
guarantees equal treatment with respect to both distri- 
bution of literature and access to membership lists. 

And those are the two rights referred to in the Supreme 
Court's footnote. But even if the reference to member— 
ship lists in the Supreme Court's footnote were intended, 
as appellant insists, to refer to the second sentence of 
Section 401(c) as well (which gives candidates the right 
to inspect “a list containing the names and last known 
addresses of all members...who are subject to a collec- 
tive bargaining agreement requiring membership therein 
as a condition of employment”) it does not follow at all 
that the third sentence should likewise be enforceable 
by private suit. See the legislative history in Appen- 
dix A hereto, ‘ 
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This is likewise the Second Circuit's reading of Section 
401(c). Harvey v. Calhoon, 324 F.2d 486, 488 and nj (2a 
Cir. 1963). 

In sum, the language of the Act, its issetaes the 
legislative history, and the cases all demonstrate that the 
"adequate safeguards" provision of Section 401(c) is enforce- 
able only through the Section 402 procedures, and not by pri- 


vate action. 


B. The Allegations of the Complaint Do Not Con- 


stitute a Violation of the "Equal Right to 
Vote" Protected in Section 101(a) (1) of Title I. 


Count 2 of the complaint alleges that the trustees have 


miscounted ballots, and that such misconduct violates the 
members' "equal rights...to vote in elections" guaranteed by 
Section 101(a) (1) of the Act, 29 U.S.C. §411(a) (). That 
section provides as follows: 


“EQUAL RIGHTS. - Every member of a labor 
organization shall have equal rights and privi- 
leges within such organization to nominate candi- 
dates, to vote in elections or referendums of the 
labor organization, to attend membership meetings, 
and to participate in the deliberations and voting 
upon the business of such meetings, subject to 
reasonable rules and regulations in such ongaetsas 
tion's constitution and bylaws." 


Section 101(a)(1) is part of Title I of the Act, which 
is entitled “Bill of Rights of Member of Labor Organizations." 


As we have already described, there was no “Bill of Rights” 
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in the bill reported out by the Senate committee. Title I 
was added on the floor of the Senate. Unlike Title IV, it is 
not concerned primarily with elections. Rather, it is con- 
cerned with the fair treatment of union members in all phases 
of union affairs. The guarantees in Section 101(a) (1) of 
“equal rights...to nominate candidates [and] to vote in elec- 
tions” are the sole provisions in Title I relating in any way 


to the electoral process. The other rights guaranteed in 


Title I are: free speech at union meetings (§101(a) (2)); a 


voice in any decision to increase dues (§101(a) (3)); freedom 
from reprisal for instituting legal actions against the Union 
(§101(a) (4)); and due process in disciplinary proceedings 
(§101 (a) (5)). 

A member “whose rights secured by the provisions of this 
title have been infringed by any violation of this title" may 
bring a civil action in federal district court (§102, 29 U.S.C. 
§412). The Secretary of Labor plays no role in the enforcement 
of Title I. 

The complaint does not allege that appellant or any other 
member was prevented from casting a vote, or that voters have 
been treated unequally. And, as the Supreme Court has stated, 
Section 101(a)(1) is "no more than a command that members and 


classes of members shall not be aiscriminated against in their 
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right to nominate and vote." Calhoon v. Harvey, 33 U.S.L. 


Week 4039, 4041. 

Appellant would construe Section 101(a) (1) as going much 
further than simply guaranteeing members the right to cast 
their votes free of discrimination. He would read it as out- 
lawing conduct which diminishes the importance of a vote after 
it has been cast. In support of this reading, appellant points 
to the cases under the Fourteenth and Fifteenth Amendments 
which hold that a voter is denied equal protection if his vote 
is not counted, or not given full weight. (See appellant's 
brief, p. 59). But appellant overlooks the fact that the 
Fourteenth and Fifteenth Amendments are the only piouisicne of 
the Constitution dealing with the right to vote. tf Danate 
Griffin, on the other hand, Congress has created another Title 
--Title IV--which comprehensively regulates the conduct of 
union elections, and provides a procedure which Congress 
deemed the most effective for enforcing such rights. If Title 
I stood alone, the courts perhaps might read its language 
broadly; in light of Title IV, however, it must be read more 
narrowly, or most of Title IV would be rendered superfluous. 

This difference was well stated by the Cenramanels 
amicus curiae brief in Calhoon v. Harvey. In the Government's 


view, a broad reading of Title I to cover conduct which is 
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also violative of Title IV “would produce an undesirable 
overlapping of remedies and would frustrate the purpose of 
Congress to center in the Secretary control over litigation 
involving the substantive rules under which union elections 
are conducted.” Moreover, it “would mean that these sensitive 
questions could be brought directly before the federal courts 
in pre-election actions with the result that all elections 
might be precluded for an extended period of time while liti- 
gation was resolved and appealed. Such an intent should not 
be attributed to a Congress which enacted this statute to re- 


quire, not delay, elections and which took such pains to limit 


pre-election remedies.” (Calhoon v. Harvey, October Term, 


1964; Memorandum for United States as Amicus Curiae, pp- 8,9). 

By contrast, a narrow construction of Title I "reduces 
the extent of judicial involvement in the internal affairs of 
the unions and preserves maximum autonomy of these private 
organizations, since only post-election actions are authorized 
and then only where the Secretary finds the claims meritorious 
... This construction of the statute gives meaningful content 
to Titles I and IV and eliminates the overlap which results 
from the [contrary] construction... Further, it gives effect 
to the obvious Congressional purpose to limit interference 


under the Act with the internal rules for union elections to 
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post-election actions initiated under the guidance and expert 
judgment of the Secretary of Labor.” (Memorandum for the 
United States as Amicus Curiae, supra, pp. 9-10). 

The narrow construction of §101(a) (1) urged in the Govern- 
ment's memorandum was adopted by the Supreme Court. It "dis- 
agree[a] with the Court of Appeals’ holding that jurisdiction 
under §102 can be upheld by reliance in whole or in part on 
allegations which in substance charge a breach of Title Iv 
rights." 33 U.S.L.Week at 4040. And it rejected interpreta- 
tions of "the equal rights language of §101(a) (1)" by which 
that language would be "stretched far beyond its rormal mean- 


ing." Ibid. In the Court's view, §101(a) (1) is "plainly... 


no more than a command that members and classes of members 


shall not be discriminated against in their right to nominate 
and vote." Id. at 4041. And where "the complaining union 
members...have not been discriminated against in any way and 
have been denied no privilege or right to vote or nominate 
which the union has granted to others," they must voice their 
other objections to the conduct of the election under Title Iv. 

In a series of decisions, the Second Circuit has adopted 
a similarly narrow construction of Section 101(a) (1), as 


applied to election disputes. Indeed, in one case it has 
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expressly stated that miscounting of ballots does not consti- 
tute a denial of the equal right to vote. Libutti v. DiBrizzi, 
337 F.2a 216, 218 (2a Cir. 1964): 


“Of course the guarantees of §101(a) (1) do not 
provide federal courts with a mandate for general 
supervision of union elections. A_plaintiff com- 
plaining that ballots will not be counted properly 
or that the efficacy of his vote is otherwise 
threatened by practices subsequent to the nomination 
and voting must_look to the broader provisions of 
§401(e) for a federally created remedy." (Emphasis 
supplied) . 


To the same effect is Chief Judge Lumbard's concurring opinion 
in Gurton v. Arons, 58 L.R.R.M. 2080, 2084 (2d Cir., Dec. 24, 
1964). There, in discussing whether “the equal right to vote 
.--guaranteed by §101(a) (1) is infringed if union officers, 
acting without justification from union bylaws, void the re- 
sult of a properly conducted vote,” Judge Lumbard concluded: 
“It would be disingenuous...not to find in 

Calhoon v. Harvey the more general principal that 

§101(a) (1) protects the right to vote only against 

relatively direct attack. I reluctantly conclude, 

therefore, that the more indirect attack involved 

in this case--arbitrarily voiding the result of a 

vote after it is taken--does not infringe the rights 

of the plaintiffs under §101(a) (1)." 19/ 

The most complete statement of the Second Circuit's 


approach to the relationship between Titles I and IV is 


19/ In Gurton v. Arons, the majority also concluced that 
§101(a) (1) was not violated, but for reasons unrelated 
to the issues in the instant case. Accordingly, the 
majority did not reach or discuss the subject of Judge 
Lumbard's concurring opinion. 
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contained in Robins v. Rarback, 325 F.2d 929 (2d Cir. 1963). 
There, suit was brought in advance of an election, alleging 
that certain abuses in the handling of ballots were threatened, 
and seeking an injunction assuring, inter alia, that the ballots 
would be handled only by the voters and the counters: and that 
the observers for the candidates would have an opportunity to 
verify the voting eligibility of each person appearing at the 


polls. The Court of Appeals affirmed an order dismissing the 


complaint for failure to allege a violation of Section 101 (a) 


(1), with the following analysis: 


"The plaintiff has not been denied the right 
to vote and makes no claim based on any such denial. 
But he would have us construe the language of the 
statute as granting authority to the federal courts 
to control and direct the entire conduct of union 
elections on the theory that the right to vote is a 
right to cast an 'effective' vote, and that a vote 
cannot be effective unless the election is properly 
conducted in all its aspects..." 


"IE Section 101(a) (1) stood alone and was the 
only provision of the Act relating to elections we 
would be reluctant to hold that such a simple guar- 
anty of the equal right to vote would carry with it 
the broad implications with which the plaintiff 
would freight it. Surely if Congress intended the 
federal courts to assume a general supervision over 
the conduct of union elections it would express that 
intent in terms which are at the same time more 
specific and more general than are to be found in 
Section 101(a) (1). 


“But we are not forced to construe Section 101 (a) 
(1) as if it stood alone. For Title IV of the same 
Act, 29 U.S.C. §§481-483 (Supp. IV 1959-62), provides 
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for the very extensive supervision for which the 
plaintiff argues. However, under Title IV the 
power of the courts with respect to union elections 
is hedged about with procedural safeguards. (The 
court here described the procedures provided in 
Section 402.] 


"It seems most unlikely that Congress would 
have provided these elaborate protections against 
unjustifiable interference with internal union pro- 
cesses if it had intended at the same time that the 
courts should be free under Title I of the Act to 
reach the same result at the instance of the com- 
plaining member alone and without any requirement 
of exhaustion of remedies or investigation or find- 
ing by the Secretary. 


“... There is certainly nothing in [the legis- 
lative] history which suggests that the protection 

of the right to vote in Title I authorizes the 

federal courts to enter freely upon the field of 

supervision of union elections, in total disregard 

of the limitations imposed on that power by Title 

Iv." 

The Third Circuit likewise has recognized that the reme- 
dial safeguards of Title IV cannot be circumvented by reading 
the substantive provisions of that title into the "equal 
rights” provision of Title I. Mamula v. United Steelworkers, 
304 F.2a 108, cert. denied, 371 U.S. 823 (1962). 

The sole case relied upon by appellant is Beckman v. 


Local 46, Int'l Assn. of Bridge Workers, 314 P.2a 848 (7th Cir. 


1963), in which the court reasoned that an allegation that 


ballots are about to be destroyed states a claim of denial of 


the "equal right to vote," on the theory that destruction of 
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a member's ballot is tantamount to denying him ae aon to 
vote at all. The Second Circuit has expressly disagreed with 
even this limited expansion of Section 101(a) (1). Robins v- 
20/ 
Rarback, 325 F.2d 929, 931 (2d Cir. 1963). 

The Supreme Court was aware of this disagreement in 
Calhoon v. Harvey. It recited, in its opinion, that it had 
granted certiorari because of the “conflicting Sass in the 
courts of appeals and the district courts” as to whether suit 
could be brought under Section 101(a) (1) for what are, in sub- 
stance, violations of Title IV. And it noted, in footnote 9 
to the opinion, a number of these “conflicting” decisions. 
Among the decisions noted by the Court--and indeed the only 
decision noted which sustained Title I jurisdiction--was 
Beckman v. Local 46. We believe, with the court below (J.A. 
158), that the Supreme Court's narrow reading of Section 101 
(a) (1) in Calhoon v. Harvey lays to rest the expansive approach 
represented by the Beckman case. Indeed to conclude otherwise 
would be to fly in the face of the Supreme Court's expressed 
determination to resolve the conflict between Beckman and the 


other cases cited by it. 


(A ee ee es 
20/ See also Libutti v. DiBrizzi, supra, and Gurton v. Arons, 
supra (concurring opinion) . 
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c. THE COMPLAINT DOBS NOT STATE A CLAIM UNDER 
TITLE V. 


Count 3 of the complaint claims that the trustees, by 
their alleged miscounting of the ballots, have violated the 
fiduciary obligations imposed upon them by Section 501(a) of 
the Act, 29 U.S.C. §501(a). As we shall show, however, this 
Section does not’ have any application to union elections. 

Section 501 is entitled “Fiduciary Responsibility of 
Officers of Labor Organizations." It confers on union offic-— 


ials fiduciary obligations comparable to those conferred on 


21/ 


corporate officials under state law (§501(a)): provides for 


a member's derivative action which can be brought "for the 


21/ Section 501(a) provides as follows: "Sec. 501(a). The 
officers, agents, shop stewards, and other representatives 
of a labor organization occupy positions of trust in rela- 
tion to such organization and its members as a group. It 
is, therefore, the duty of each such person, taking into 
account the special problems and functions of a labor 
organization, to hold its money and property solely for 
the benefit of the organization and its members and to 
manage, invest, and expend the same in accordance with its 
constitution and bylaws and any resolutions of the govern- 
ing bodies adopted thereunder, to refrain from dealing 
with such organization as an adverse party or in behalf 
of an adverse party in any matter connected with his 
duties and from holding or acquiring any pecuniary or 
personal interest which conflicts with the interests of 
such organization, and to account to the organization for 
any profits received by him in whatever capacity in con- 
nection with transactions conducted by him or under his 
direction on behalf of the organization. A general ex- 
culpatory provision in the constitution and bylawe of such 
a labor organization or a general exculpatory resolution 
of a governing body purporting to relieve any such person 
of liability for breach of the duties declared by this 
section shall be void as against public policy. 
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union, cf. Penuelas v. Moreno, 198 F. Supp. 
441 (S.D. Calif. 1961), with Nelson v. Johnson, 
212 FP. Supp. 233, 284 (D. Minn. 1963), it is 
difficult to find a breach of fiduciary re- 
sponsibility here that is actionable under 
Section 501(b). For to hold that defendant's 
act constituted a breach of fiduciary duty 
under Section 501(b) would be to make virtu- 
ally every election irregularity by a union 
official actionable under Title V, a result 
which would defeat the purpose of Title Iv." 
(228 F. Supp. 276, 283-84). 


The Coleman opinion holds that, in light of Title Iv, 
Title V must be construed as not reaching election irregulari- 
ties even if it be assumed that Title V can be applied in appro- 


priate cases to misconduct not involving the union's money and 


property. But the Second Circuit has recently held that Title 


V extends only to misconduct regarding a union's money and 


property, thus providing still another argument against its 
application to election irregularities. Gurton v- Arons, 58 
L.R.R.M. 2080, 2082 (2d Cir. Dec. 24, 1964): 


"A simple reading of that section [501 (a) } 
shows that it applies to fiduciary responsi- 
bility with respect to the money and property 
of the union and that it is not a catch-all 
provision under which union officials can be 
sued on any ground of misconduct with which 
the plaintiffs choose to charge them. If 
further corroboration for this position be 
needed it will be found in the legislative 
history and in the law review articles cited..." 
See also Forline v. Marble Polishers, 211 F. Supp. 315 (E.D. 


LL 


Pa. 1962) (Section 501(a) is not a means to bring into federal 
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benefit of the labor organization" against an official who has 
violated his fiduciary obligations (§501(b)), and imposes 
criminal penalties for financial malpractice by union offic- 
ials (§501(c)). 

We have already shown that Congress provided for correc- 
tion of election irregularities in Title IV. And, precisely 
to avoid attempts to interfere with elections through other 


provisions, Congress stated in the first sentence of Section 


- 
> 


“No labor organization shall be required 

by law to conduct elections of officers with 
greater frequency or in a different form 

or manner than is required by its own consti- 
tution or bylaws, except as otherwise pro- 
vided by this title.” (Emphasis added) 


It follows, of course, that elections are not to be regulated 


under Title V, of which Section 501(a) is a part. 


We have found only one other case in which a complaint 
sought correction of election irregularities under Section 
501(a). Coleman v. Bhd. of Railway Clerks, 228 F. Supp. 276 
(S.D.N.Y. 1964). In dismissing the complaint, the court recog- 
nized that it would “defeat the purpose of Title Iv" to attempt 
to regulate election conduct under Title V. 

“(E]ven if it is assumed that Title V applies 
to breaches of fiduciary responsibility other 


than those involving money and property held 
by union officials for the benefit of the 
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union, cf. Penuelas v. Moreno, 198 F. Supp. 
441 (S.D. Calif. 1961), with Nelson v. Johnson, 
212 F. Supp. 233, 284 (D. Minn. 1963), it is 
difficult to find a breach of fiduciary re- 
sponsibility here that is actionable under 
Section 501(b). For to hold that defendant's 
act constituted a breach of fiduciary duty 
under Section 501(b) would be to make virtu- 
ally every election irregularity by a union 
official actionable under Title V, a result 
which would defeat the purpose of Title a 
(228 F. Supp. 276, 283-84). 


The Coleman opinion holds that, in light of Title Iv, 
Title V must be construed as not reaching election irregulari- 
ties even if it be assumed that Title V can be applied in appro- 
priate cases to misconduct not involving the union's money and 
property. But the Second Circuit has recently held that Title 
V extends only to misconduct regarding a union's money and 
property, thus providing still another argument against its 
application to election irregularities. Gurton v- Arons, 58 
L.R.R.M. 2080, 2082 (2d Cir. Dec. 24, 1964): 

"A simple reading of that section [501(a)] 
shows that it applies to fiduciary responsi- 
bility with respect to the money and property 
of the union and that it is not a catch-all 
provision under which union officials can be 
sued on any ground of misconduct with which 
the plaintiffs choose to charge them. If 
further corroboration for this position be 


needed it will be found in the legislative 
history and in the law review articles cited..." 


See also Forline v. Marble Polishers, 211 F. Supp. 315 (E.D. 


Pa. 1962) (Section 501(a) is not a means to bring into federal 
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court allegations which should be processed under the Welfare 
and Pension Plans Disclosure Act.) 

Appellant points out that in Moschetta v. Cross, 48 L.R. 
R.M. 2669 (D.D.C. 1961), an election was ordered in a 501 suit. 


From this, he argues that election irregularities may be cured 


in such a suit. However, as an analysis of Moschetta makes 


clear, appellant's conclusion does not follow. 

In Moschetta, charges were filed within a union alleging 
that certain of 'the International Officers had “conspired... 
to misappropriate funds of the International Union and conceal 
misappropriation." This is, of course, precisely the kind of 
conduct governed by Section 501. The Union's Executive Board 
refused to take action against the officers, and a number of 
local unions called for a special convention to decide whether 
the wrongdoers should be permitted to remain in office. The 
Executive Board voted to hold a special convention immediately, 
but the officers refused to convene the special convention. 
Thereupon, the district court, in a suit under Section 501(a), 
ordered that the special convention be convened, and attached 
to the order a detailed set of instructions to assure that the 
convention would be held. The Court reasoned that: 

“1. Under the International Constitution the 


right of the membership to a special convention con- 
ducted as soon as possible accrued through action of 
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the General Executive Board in March and April, 
1961. 


"2. Failure and refueal of the General Execu- 
tive Board and the International Officers under the 
circumstances of this case to complete arrangements 
for and call a special convention is not authorized 
by the International Constitution and constitute a 
breach of fiduciary duty thereunder and under Sec- 
tion 501 of the [Act]... 


"3. The policy of the {Act] requires effec- 

tive judicial enforcement of provisions of union 

constitutions which empower members to decide demo- 

cratically whether control should remain in the 

hands of incumbents or be vested in others... | 

"4. To protect and effectuate the rights of 

the membership under the International Constitution 

and under the Act it is appropriate to require the 

Union to conduct a special convention at the earli- 

est possible date." (48 L.R.R.M. 2671; emphasis 

supplied). 

Thus, the ordering of a convention in Moschetta was 
merely a remedy, deemed appropriate “under the circumstances 
of this case," for misconduct--misappropriation of union monies 
--which was clearly governed by Section 501. Here, on the 
other hand, appellant asserts jurisdiction under Section 501 


to regulate alleged violations in the conduct of an election 


itself. Such an action, as we have shown, is precluded by the 


first sentence of Section 403, and there is nothing in 


Moschetta which suggests otherwise. 
Moreover, the Title V count fails to state a claim for 


still another reason: it does not allege that appellant 
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demanded that the union institute suit to correct the alleged 
violations. Since the action under Section 501 is a deriva- 
tive action, modelled on a corporate stockholder's suit, to 
recover unlawfully expended funds "for the benefit of the labor 
organization,” Congress required as a prerequisite to such an 
action that the members have attempted unsuccessfully to get 
22/ 
the labor organization itself to bring the action. And the 
courts have held that failure to allege that demand was made 
upon the union to institute suit requires dismissal of the com- 
plaint. Penuelas v- Moreno, 198 F. Supp. 441 (S.D. Cal. 1961); 
Coleman v. Bhd. of Railway Clerks, 228 F. Supp. 276 (S.D.N.Y. 
1964). Morrisey v. Cocker, 55 L.R.R.M. 2532 (N.Y. Sup.Ct. 
1964). Here, neither appellant nor any other member has re- 
quested the union, its governing board or its officers to sue 
to correct the irregularities alleged. Nor does the complaint 
allege that any such request has been made. Accordingly, this 
22/ Section 501(b) provides, in pertinent part, as follows: 
"(b) When an officer, agent, shop steward, or representa- 
tive is alleged to have violated the duties declared in 
subsection (a) and the labor organization or its govern- 
ing board or officers refuse or fail to sue or recover 
damages or secure an accounting or other appropriate re- 
lief within a reasonable time after being requested to 
do so by any member of the labor organization, such member 
may sue such officer, agent, shop steward, or representa~ 
tive in any district court of the United States or in any 
State court of competent jurisdiction to recover damages 


or secure an accounting or other appropriate relief for 
the benefit of the labor organization.” 
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action cannot be maintained. 

One court has suggested that the “demand” requirement 
would be met by a request that the appropriate authorities in 
the union correct the malfeasance, even if no demand has been 
made that suit be instituted. Moss v. Davis, 56 L.R.R.M. 2081 
(M.D. Fla. 1963). But here appellant has not satisfied even 
this lesser requirement. For the only body Within the Union 
authorized to correct election irregularities is the Executive 
Board. But appellant has not requested, nor does he allege 
that he has requested, that the Executive Board Aeiteeck the 
alleged abuses. 

D. THE COMPLAINT DOES NOT STATE A CLAIM UNDER 

THE COMMON LAW OF THE DISTRICT OF COLUMBIA 

The fourth count, which was not in the original complaint 
but was added by the amended complaint, alleges phat appellant 
is entitled to a recount under the common law of the District 
of Columbia. Judge Robinson, in his opinion below, expressed 
“grave doubt" that the common law provides such a remedy. His 
thoughtful analysis of the authorities in this jurisdiction is 


set forth at J.A. 162-65, to which we refer the court. 


We wish to make only a few additional comments on the 


common law. Although appellant has cited dozens: of cases from 


several states in which recounts have been ordered in public 
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elections, he has not found a single case, nor have we, in 

which a recount has been ordered in an election of union offi- 
23/ | 

cers. Accordingly, there is absolutely no precedent, anywhere, 

for the relief which appellant seeks. On the other hand, under 

the LMRDA, the Secretary of Labor will conduct a recount in 

appropriate circumstances. See affidavit of Frank Kleiler, 

Director, Office of Labor-Management and Pension-Welfare Re- 


ports, U. S. Department of Labor. (J.A. 141-42). It hardly 


makes sense to develop innovations in the common law to meet 


a problem which Congress has now resolved in the Act. 


Nor is appellant helped by the public election cases which 
he cites. In the first place, it is self-evident that a state 
court has a freer hand in regulating public elections to a 
State office than it does in regulating the affairs of private 
institutions such as corporations and labor unions. The role 
of the State court in a State election is analogous to the role 


of the union’s judicial body--here its Executive Board--in 


24 
union eiectisngse 


ee ee es 

23/ In Sibilia v. Western Electric Employees, 142 N.J. Eg. 
77, 59 A.2a 251 (1948), discussed in appellant's brief 
at pp. 34-35, the tellers refused to complete the 
initial count of the ballots, and, since the Union's 
constitution called for the counting of the ballots, 
the court ordered that the count be completed. 


The role which a State court plays in a union election 
is more analogous to the role which a federal court 
plays in regulating a state election. Its power, of 
course, is only that which is granted by the Constitu- 
tion or by express statutory mandate. 
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In the second place, contrary to the plain inference of 
appellant's brief, there is no common law right to a recount 
even in public elections. See, e-g-, Coe v. State! Election 


Board, 203 Okla. 356, 221 P.2d 774, 776: 


"The right to a recount of ballots cast at an 
election did not exist at common law." 
| 
Clarke v. Bettenhausen, 296 Ill. 373, 129 N.E. 9803 (1921): 
"The proceeding to contest an election is wholly 
statutory, and the jurisdiction of courts over 


election contests must be exercised only in accord- 
ance with the statute." : 


Berardi v. Registrars of Voters of Gifford, 318 Mass. 748, 
64 N.E.2a 100 (1945): 

"Tt is well settled that recounts are wholly a 

matter of statute, and that they are of no valid- 

ity unless the foundation required by statute is 

laid." 

We have dutifully examined the dozens of public election 
cases, arising in jurisdictions all over the United States, 


which are cited in appellant's brief. In every instance, though 


appellant does not say SO, there was a state statute regulating 


public elections. In virtually every case, though appellant 


does not say so, the state statute expressly provided for a 
recount, and the recount was ordered pursuant to the express 
terms of the statute. In not one case cited by appellant was a 


recount ordered pursuant to the common law: 
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Iv. EVEN IF THIS COURT WERE TO DETERMINE THAT THE DECISION 


BELOW SHOULD BE REVERSED, IT WOULD BE INAPPROPRIATE TO 
GRANT THE ADDITIONAL RELIEF REQUESTED BY APPELLANT 


GRANT THE ADDITIONAL RELIEF REVUES 

We have already shown in this brief that the dismissal of 
the complaint by the court below was correct, and should be 
affirmed. But even if we are wrong, and this Court were to 
reverse, the only appropriate order would be a remand so that 
the district court could hear and determine appellant's motion 
for preliminary injunction and, thereafter, the merits of the 
case. 

In the “Conclusion” of his brief (p. 70), appellant makes 
the startling request that the case be remanded “with direction 
to afford Jennings immediate injunctive relief to preserve the 
ballots and order a recount under conditions insuring its 
honesty and accuracy.” 

We thought we had seen the last of appellant's demands for 
judicial preservation of the ballots. The ballots are now in 
the custody of the Security Storage Company of Washington, and 


are being held under precautions regarded as adequate by all 


parties. This court has already dismissed "as moot" appellant's 


request for injunctive relief to assure their preservation. 
There has been no change in the procedures for safekeeping of 
the ballots since this court's last order. 

Appellant's request that the court below be ordered to direct 


a recount is even more amazing. That is, of course, the 
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ultimate relief sought in the complaint. But appellant did 
not even move for summary judgment in the district bourt 
(indeed, appellees have not even filed an answer yet), and 
the existence of disputed issues offact would preclude summary 


judgment in any event. 


Perhaps appellant envisions that this relief should be 


ordered pursuant to his motion in the district court for pre- 
liminary injunction. But it is, of course, well established 
that mandatory relief by preliminary injunction ts not favored, 
particularly where that relief would give the plaintifs all 
that he seeks as ultimate relief. See, e€-g-, Segniiv Retail 
Clerks International Assn., 299 F.2d 873 (6th Cir. 1962); 
Celebrity, Inc. v. Trina, Inc., 264 F.2d 956 (1st cir. 1959); 


W. A. Mack, Inc. v. General Motors Corp., 260 F.2d 886, 890 


(7th Cir. 1959). In any event, the district court has not yet 


heard the motion for preliminary injunction. There are sharp 
disputes of fact which the district court would have to resolve 
before deciding the motion. As appellant himself has recog- 
nized: 


“This allegation, like all the other factual 
assertions in defendants’ memorandum of points and 
authorities in opposition to plaintiff's motion 
for preliminary injunction, is based exclusively 
upon affidavits which plaintiff obviously has: not 
had any opportunity whatsoever to controvert and 
concerning which plaintiff is entitled to advance 
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oral testimony once the jurisdictional question 
is resolved." (Opposition to Motion to Dismiss 


Complaint as Amended, J.A. 143, emphasis supplied) 

We are confident that, if a district court receives oral 
testimony, it will determine that appellees’ version of the 
facts is the correct one, and will deny appellant's request 
for a preliminary injunction ordering a recount. Surely this 
court would not reverse such a determination. Accordingly, 
even if this Court were to reverse the dismissal of this action 
and remand to the district court, it should not preclude the 
a@istrict court from ruling in the first instance on appellant's 
motion for preliminary injunction. 

No argument is specifically made by appellant in support 
of his extraordinary request. It may be, however, that he 
believes that the request is supported by the assertion, at 
pp. 38-40 of his brief, that courts will, as a matter of 
course, order recounts of any election whenever doubts have 
arisen as to the accuracy of the count, without any necessity 
for proof of fraud or irregularity. 


The short answer to any such argument is that the asser- 


tion is simply false. There are, in many states, statutory 


provisions for recounts in elections to state office. It may 
be that, under such statutes, recounts may be ordered in the 


absence of a showing of fraud. But it is a far cry from this 
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fact to the conclusion that the courts will, as a matter of 
course, order recounts in every private election--even for 


President of the 6th Grade--without substantial proof of the 


necessity for judicial intervention. The contrary is plainly 


the case. As this Court said in Fish v- Huddell, 10 U.S. App. 
D.C. 263, 51 F.2d 319, 320 (1931), we have squarely presented 
here "a question of internal management and aéninistration of 
the affairs of the Union... It is well settled tliat with such 
management and administration the courts will not ordinarily 
interfere." We may concede that, in the years since Fish v- 
Huddell, there has been an increasing willingness by the courts 
to intervene in union affairs. But never, we saben: has it 
been held that such intervention can be had as a matter of 
course and without proof of the factual basis necessary to 


require it. 


CONCLUSION 


For the reasons stated in this brief, the judgment of the 
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court below dismissing this action should be affirmed. 
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APPENDIX A 


LEGISLATIVE HISTORY OF THE PRIVATE ACTION 
PROVIDED BY THS PIRST SENTENCE OF SECTION 401(c). 


In the original bill, S. 1555, as reported by the 
Senate Committee on Labor and Public Welfare, the pro- 
visions governing elections were contained in Title III. 

1 Leg. Hist. 338, 372-80. The enforcement section of 
that bill was Section 302, which is Siesicialiy identical 
to Section 402 of the Act as it was finally adopted. 
Section 301(b) of that bill, which eventually became ec- 
tion 401(c) of the Act, read in pertinent oatt as follows: 


"Such labor organization and its officers 

shall not discriminate in favor of or against 
any candidate with respect to the use of lists 
of members and shall comply with all! reason- 
able requests of any candidate to distribute 
by mail or otherwise at the candidate's ex- 
pense campaign literature in aid of such per- 
son's candidacy to all members in good standing 
of such labor organization. Adequate election 
safeguards to insure a fair count of the ballots 
shall be provided, including the right of any 
candidate to have an observer at the polls 

and at the counting of the ballots.” 1 Leg. 
Hist. 372-73. 


There was no provision in the original bill for a 


private right of action to enforce any of the substantive 


provisions of the election title. The exlcusive power 


to enforce all provisions governing elections, including 
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those pertaining to equal treatment in the distribution 
of campaign literature and the use of membership lists, 
was delegated to the Secretary of Labor. 
The bill as reported by the Committee did not con- 
tain- any “Bill of Rights" title. On the Senate Floor, 
Senator McClellan proposed to amend the bill by adding, 
as Title I, a Bill of Rights provision. 2 Leg. Hist. 
1102. Section 101(a) (7) of Senator McClellan's amend- 
ment provided as follows: 
“Any candidate for office in any such labor 
organization or his agent shall have the 
right to inspect and reproduce, for purposes 
relating to his candidacy, a list of the 
names and last known addresses of all members 
of such organization. Such list shall be 
maintained at the principal place of business 
of such organization by a designated official 
thereof.” 

After a brief debate and a very close vote, the McClellan 

amendment was adopted. 2 Leg. Hist. 1119. 

Two days later, Senator Kuchel, on behalf of a bi- 
partisan group of Senators, introduced a substitute 
amendment to replace the McClellan Bill of Rights. 2 Leg. 
Hist. 1220, which was ultimately adopted. In explaining 


the reasons for his substitute, Senator Kuchel pointed 


out that he had supported the McClellan amendment, but 


that “there were provisions which were imperfectly drawn, 


which should be improved and changed.“ 2 Leg. Hist. 1229. 
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Senator Kuchel then began to enumerate the differ- 
ences between his amendment and the McClellan amendment. 
First, he pointed out, the McClellan amendment provided 
for enforcement by the Secretary of Labor, wiidle his ver- 
sion provided that individual members could bring their 
own action for violation of the "Bill of Rights." 2 Leg. 
Hist. 1229-30. He then stated that he believed that the 
provision in the McClellan amendment dealing with member- 
ship lists had been insufficiently considered, and that 
Senator Javits had prepared an amendment to deal ina 
more appropriate manner with that subject. : 


“Thus it was that the able Senator from 
New York fashioned an amendment, in which the 
rest of us concurred, which provides that a 
candidate for union office, other than the 
incumbent, may go into Federal court and may 
have his rights under the language of the bill 
adjudicated with respect to non-discrimination 
in the use of membership lists in union elec- 
tions. If the Federal court finds the exist- 
ence of a discrimination on the part of the 
union officers with respect to the mailing 
list, the court, under the provisions of the 
amendment of the Senator from New York, in 
which as I say we concur, will be entitled 
to give such relief as it deems equitable 
under all the circumstances." (2 Leg. 

Hist. 1230) 


The Heche) Bill of Rights -- which eliminated any 


reference to membership lists was adopted. Immediately 


thereafter, as Senator Kuchel had promised, Senator Javits 
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tox the: floor to prepese his solution to the rembership 
lists problem. Senator Javits’ amendment, which appears 
at 2 Leg. Hist. 1240, was directed to Title IV rather 
than Title I. It proposed to insert the following 
language in place of the sentence in Section 301(b) of 
the Senate bill dealing with non-discrimination in the 


d@istribution of literature and in access to membership 


lists {the first sentence of Section 401(c) as enacted) : 


“Such labor organization and its officers 

shall be under a duty, enforceable at the suit 
of any bona fide candidate for union office in 
the district court of the United States in which 
such labor organization maintains its principal 
office, to comply with all reasonable requests 
of any candidate to distribute by mail or 
otherwise at the candidate's expense campaign 
literature in aid of such person's candidacy 
to all members in good standing of such labor 
organization and to refrain from discrimination 
in favor of or against any candidate with re- 
spect to the use of lists of members; pro- 
vided also, That whenever such labor organi- 
zation or its officers authorize the dis- 
tribution by mail or otherwise to members 

of campaign literature on behalf of any 
candidate or the labor organization itself 
with reference to such election, similar 
distribution at the request of any other bona 
fide candidate shall be made by such labor 
organization and its officers, with equal 
treatment as to the expense of such distribu- 
tion.” (Emphasis added) 


A comparison of the Javits amendment with the eection as 


reported by the Senate bill reveals that the only 
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substantive change is the inclusion of the underscored 
words providing a private right of action. 

Senator Javits explained the purpose of his amendment 
as follows: 


"Mr. President, to explain the amendment, 
let me say that it requires that if anyone 
in a union has the use of lists or the use 
of mailings or circulars, then, on similar 
terms and conditions, anyone else who is a 
bona fide candidate shall have the same use. 
Such a provision will take care of insurgents, 
and at the same time it will take care of 
those who are not candidates, but who simply 
are trying to obtain a union list. 


zak 


“My amendment would have a court make a 
practical solution of the problem of, on 
the hand, seeing to it that union lists are 
not abused and, on the other hand, seeing 
that every legitimate candidate, regardless 
of whether he is an incumbent, has the same 
right. This is the solution I have devised.” 
2 Leg. Hist. 1240. 


It is thus perfectly clear that the sole purpose of 
the Javits amendment was to provide a superior method for 
making available membership lists to that which had been 


provided by Section 101(a) (7) of the McClellan “Bill of 


Rights." It was in no way intended to provide a private 


right of action to enforce the “adequate safeguards” 


provision of what ultimately became Section 401(c) of 


the Act. The very limited debate which was had on the 


Appendix A - #6 
Javits amendment makes clear that all the Senators 
understood the limited nature of the private right of 


action being created. The pertinent portion of that 


debate is as follows (2 Leg. Hist. 1241, emphasis supplied) 


Mr. McCLELLAN ... I understand that the candi- 
@ate could go to a court and, unless he received 
the list, could show that he was being dis- 
criminated against; and then the court would 
require that he be given a list, if he was a 
legitimate candidate. 


Mr. JAVITS. Yes, In other words, if he were 
a legitimate candidate, the court would order 
-- in order to avoid discrimination -- that 

a copy of the list be given to him. 


xk“«* 


Mr. MUND?. I should like to ascertain whether 
the amendment provides some protection for a 
dissident group which would go into court, 

and then would find that while it was before 
the court, the election was held -- in other 
words, that the election was held before the 
members of the group obtained the list. 


The senator from New York is a very care- 
ful ‘€raftsman; and I believe he should include 
a provision to take care of such a contingency, 
inasmuch as the processes of the courts are 
slow, and such a development would not be 
very satisfactory. 


Mr. JAVITS. In this respect, I must rely 
upon the tradition of our jurisprudence, 
namely, that when there is 2 danger of the 
loss of a remedy as a result of the passage 
of time, the court -- whether Federal, State 
or local -- is generally found to act. I 
know of very few instances in which it can 
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properly be charged that that has not been 
done. 


I wrestled with the idea; but I came to 
the conclusion that any provision on this 
point which we might include would not 
improve upon what we have already provided 
to preserve that right. I know that in 
political elections, courts often act within 
5 hours, because such prompt action is ne- 
cessary. 


So, although there might be exceptions -- 
I cannot state that there would not be -- 
I believe that we have a right to assume that 
courts will follow the rule of reason -- 
namely, that once the right to go into court 
is provided, the judicial proceedings will be 
conducted with reasonable speed. 


Mr. MUNDT. What the Senator from New York 

says is very plausible. Of course, if it 

were not for the fact that there are utterly 
corrupt unions, we would not now be dealing 
with this matter at all. What we have to 
assume is that we are setting up a protective 
mechanism against corrupt officials being in- 
stalled in office. Since they have that 

power in a hypothetical case, I want to deny 

it to them. I am afraid they can rig elections, 
shorten campaign times, and make it practically 
impossible for an honest, diligent court to 
hear both sides of the question and arrive at 
an appropriate verdict. 


A notorious situation now exists wherein 
the president of the International Teamsters’ 
Union is seeking to hold an election quickly, 
which the monitors and the court are stopping 
him from holding. I think that we should 
stop a situation in which a corrupt group of 
union leaders can have a quick election held, 
and that we should provide the kind of remedy 
which I know the Senator is seeking to provide. 


2 ee 
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Mr. JAVITS. In my amendment, I make it 

the responsibility and duty of the labor 
organization and its officials. At the 
very least, I believe it would be a duty 
which would be actionable for remedies even 
in the event of the impossibility of a court 
being able to catch up with the organization. 
I make that statement not because I do not 
believe a court will act, and act in time, 
but here is an effort to place this affirm- 
ative duty on the union officer. 


Mr. President, my proposal is the best 
one I have been able to devise on this 
subject. I have used all the ingenuity I 
possess, and this is the best I have been 
able to come up with. 
The Javits amendment was adopted by the Senate, 
2 Leg. Hist. 1242. 
Thereafter, the Senate considered a number of pro- 
posed amendments totally unrelated to Section 401(c). 


Then Senator Mundt's “honest count" amendment was called 


up. Senator Mundt explained that, since the Senate Com- 


mittee had included the “adequate safeguards" provisions 


in the bill it reported out (a provision which had not 
been in the bill when referred to committee), his amend- 
ment was no longer necessary 2 Leg. Hist. 1245. Con- 
trary to the assertion in appellant's brief (Appendix C, 
pp. 5-6), Senator Mundt 's withdrawal of his honest count 
amendment was in no way predicated on the adoption of 


the Javits amendment. It was, as Senator Mundt explained, 
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predicated on the committee's inclusion of an “adequate 
| 
safeguards" provision in the bill. 


After the Senate had adopted its bill, the House 


adopted a separate bill, H. R. 8342, Title Iv of which 
was devoted to union elections. 2 Leg. Hist. 1693,1697. 
Unlike the Senate bill, the House bill provided in Sec- 
tion 402 that all violations of Title IV would be 
remedied by private civil action brought by any member. 
The Secretary of Labor had no enforcement duties under 
Title IV of the house bill. Like the Senate bill, how- 
ever, the House bill also provided that suit could be 
brought only after a member had exhausted internal union 
remedies or had pursued those remedies for 6 months. 

In conference, the House and Senate versions were 
combined into the form which was ultimately enacted into 
law. As to the enforcement of Title IV in seneeed, the 
Conference adopted the Senate rather than the House 
version of Section 402, thus accepting the view that en- 
forcement by the Secretary of Labor was to be preferred 
to enforcement by private civil action. With respect to 
Section 401(c), the Conference Committee Report states 


in pertinent part as follows: 
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“Subsection (b) of section 401 of the Senate 
bill contains a provision making it the duty 
of each union and its officers to comply with 
reasonable requests of candidates to distribute, 
at the candidates' expense, campaign liter- 
ature to all members of the union, and to re- 
frain from discrimination in favor of or 
against any candidate with respect to the use 
of lists of members. The Senate bill also re- 
quires that when a union or its officers 
authorize the distribution to members of cam- 
paign literature on behalf of any candidate 

or of the union itself, similar distribution 
thall be made by the union and its officers 

at the request of any other bona fide candi- 
date, with equal treatment as to the expenses 
of the distribution. The duty so _ imposed 
could (oda civil action in the 
Federal courts." —/ 


* / The remainder of the discussion of 401(c) explains 
how the ‘separate sentence in Section 40l1(c) relating 
to access to membership lists got in the statute: 


“The House amendment omits these provisions, 
but includes a provision giving every bona fide 
candidate the right to inspect and copy a list 
of the names and addresses of all members of the 
union who are subject to a union shop collective 
bargaining agreement, which list is to be main- 
tained at the principal office of the union. 


“The substitute agreed upon in conference 
contains both the provisions of the Senate bill 
and of the House amendment, except that the pro- 
visions from the House amendment are modified to 
deny candidates the right to copy membership lists 
and'to restrict the right of candidate to inspect 
such lists to one time within 30 days of the 
election.” 1 Leg. Hist. 937-38. 
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No reference was made, it will be noted, to the provision 
regarding adequate safeguards in this aeeedioeian of the 
one exception to the general rule that Section 401 was 
to be enforced by the Secretary of Labor. The’ absence 
of such reference only reinforces what is otherwise ap- 
parent from the above excerpt -- that only the provisions 
of Section 401(c) pertaining to distribution of campaign 
literature and discrimination in the use of membership 
lists were intended to be enforceable by a Srivdes civil 
action. 

Appellant cites only one document which, chough 
ambiguous, might be read to support his intergretavion 
(Brief for Appellant, Appendix C, pp. 1-2). Appellant 
fails to acknowledge, however, that this document was 


prepared by a staff member, and is not a report of the 


committee, and that in any event it was printed a week 


after the Senate and House had approved the Conference 
Report. Thus, the document is a post-enactment analysis 
of the Act, and is not a part of the legislative history. 
It is most significant, we believe, that appellant has 
found nothing in the legislative history itself which 


could similarly be construed to support his interpretation. 
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[TAKEN FROM PP. 317%a-318a OF RECORD IN 
STEELWORKERS, 304 F.2d 108 (3rd Cir. 1962)]. 


February 24, 1961 


Honorable Arthur J. Goldberg 
Secretary of Labor 

United States Department of Labor 
Washington, D.C. 


Dear Sir: 


I have the privilege of representing Anthony Tomko, aS a 
member and President of Local 1408, United Steelworkers of 
America, and Nicholas Mamula, as a member and President of 
Local 1211, United Steelworkers of America, both of whom were 
candidates for nomination of District Director in their 
respective districts, in the recent U.S.W. elections concluded 
on February 14, 1961. 


Both men have charged that the United Steelworkers has violated 
their rights under the Constitution of that Union and their 

legal rights as set out under the Landrum-Griffin Act. They have 
filed actions in the United States District Court for the 
Western District of Pennsylvania, copies of which complaints 

I am herewith forwarding to you. Motions to dismiss same have 
been denied, and both actions are presently awaiting trial. 


At the argument on the motions to dismiss, International Union 
counsel were advised by District Judge Joseph P. Willson that in 
view of the apparent disregard of the requirements of secret 
ballot and notice provisions of the Landrum-Griffin Act, the 
election may well be void. The Court has retained jurisdiction 
for purposes of final hearing in this matter. 


Under Paragraph 402(a)(1)(2), a complaint “may” be filed with 

the Secretary of Labor after the holding of an election wherein 
the member or candidate has been denied his constitutional or 
lawful rights. Although no final decision has yet been handed 
down so declaring, it may yet be determined that the post-election 
remedy before you is the exclusive remedy available to a 
complainant. I am not, however, admitting that this is s0 at 
this time. 


APPENDIX B (Continued) 


Because of the possibility that the Federal Courts may yet rule 
that we have no "election of remedy" and that your office does 
have such exclusive jurisdiction, I am, therefore, lodging with 
you a copy of each of the complaints pending in the United 
States District Court for the Western District of Pennsylvania 
wherein my clients have elected to pursue their rights to this 
date. 


I know that your office will be watching for judicial inter- 
pretation of a number of the presently obtuse areas of Landrum- 
Griffin, and that your official interpretation will in the 
interim determine policy in the administration thereof; therefore, 
I would appreciate (as would the courts, no doubt) having such 
interpretation upon 402 as you may feel will be helpful in 
ultimately determining the holdings thereunder. 


As I read 402(b), it may even be that you must follow this 
“complaint” with an investigation and finding within sixty (60) 
days, and that your own civil action may supersede ours. On the 
other hand, you may see fit to abide the decision of the District 
Court. Whatever your policy is determined to be, I want you 

to know that we are asking that the court proceed to tral unless 
you take steps to intercede. 


Very truly yours, 


HARRY ALAN SHERMAN 
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[TAKEN FROM PP, 319a-320a OF RECORD IN MAMULA v. UNITED 
STEELWORKERS, 304 F.2d 108 (3rd Cir. 1962)j}. 


U.S. DEPARTMENT OF LABOR 
BUREAU OF LABOR-MANAGEMENT REPORTS 
WASHINGTON 25, D.C. 


Mr. Harry Alan Sherman 
Attorney at Law 

The Carlton House 

550 Grant Street 
Pittsburgh 19, Pennsylvania 


Dear Mr. Sherman: 


Secretary Goldberg has referred to me your letter of 
February 24, 1961 requesting to be advised of the interpretations 
that have been issued by the Department of Labor concerning 
Section 402 of the Labor-Management Reporting and Disclosure Act 
of 1959. It appears that private actions have been instituted 
in the U.S. District Court for the Western District of . 
Pennsylvania by Messrs. Tomko and Mamula, presidents of 
Steelworker ‘locals 1408 and 1211 respectively, against the 
United Steelworkers of America and various International officers. 
Among other things plaintiffs in these actions seek the aid of 
the Court to protect their right to be candidates for the office 
of District Director in an election scheduled for February 14, 
1961. Your letter raises the question whether the remedy 
provided by Section 402 becomes the exclusive remedy for the 
protection of Title IV rights after an election has been held. 


While individual union members may have the right under 
state law to bring a private action to enforce the constitution 
and bylaws of the organization with respect to elections prior 
to the conduct thereof, once the election has been held the 
remedy provided by Section 402 becomes exclusive to the extent 
that the members' action challenges the conduct of the election. 
It seems to me that this conclusion is made necessary by Section 
403 of the Act which provides that "The remedy provided by this 
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title (Title IV) for challenging an election already conducted 
shall be exclusive." After the election has been held, the 
member would have to follow the procedures prescribed by 
Section 402 i.e. he must first invoke the remedies available 
under the organization's constitution and bylaws and if he 
fails to obtain satisfaction within the union he may, then complain 
to the Secretary within the time prescribed by 402(a). See 
Johnson v. Waiters Union, 47 LRRM 2450,(U.S. D.c. S.D. Calif. 
1961); Byrd v. Archer, 38 Labor cases Para. 66,083, (U.S. D.C. 
S.D. Calif. 1959). But the Secretary cannot proceed with any 
investigation of the election under Section 402 until such time 
as your clients see fit to file complaints with him which meet 
the conditions set forth in Section 402(a) of the Act. 


Sincerely yours, 


JOHN L. HOLCOMBE : 
Commissioner 
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REPLY BRIEF FOR APPELLANT 


INTRODUCTION 


The question as presented by appellees (Br., p. i), begs rather 


than poses the question. Appellant can fairly be described as “an un- 
successful candidate” only if the Court is bound by the Trustees’ tally 
and announcement of result, and the question presented, of course, is 


whether the Court is so bound. To answer that question in the affirmative 


Eg < 


is to endow a union "with sovereignty so as to be the exclusive judge of 
its own elections. This right inures only to the legislative bodies of the 


various states and the Congress of the United States." State ex rel Ash 


v. Gholson, 103 Ohio App. 521, 524, 146 N. E. 2d 333, 336. An election 
return alleged to be fraudulent is subject to testing and correction by the 
counting of the ballots in an equity suit. “The votes * * * make the office 
the property of the complainant, and the chancellor has the power to pro- 
tect these against the invasion of a fraud. * * * the election [is] known 

* * * by a majority of the legal‘ votes cast for the person claiming the 
office and not by a fraudulent certificate." Reid v. Moulton, 51 Ala. 255, 
269, 270. 

Appellees say we do not “like” the “remedy” they offer (Br., p. 38). 
Indeed, we do not, for that remedy does not vindicate, it obliterates, the 
democratic right to be governed by the candidate for whom the majority 
actually voted. If, as alleged, the ballots were miscounted, that right 
has been infracted for two months; under appellees’ theory, the infraction 
will continue for years. 

In no important election in this country, public or private, is a 
tabulation alleged to be fraudulent immune to judicial review. In none 
where the ballots are preserved is a recount conditioned on resolution of 
conflicting testimony. People v. McClellan, 191 N. Y. 341, 84N.E. 68, 
71; also other authorities collected in Brief for Appellant, pp. 19-20 and 
in 71 A. L.R. 2d 353. In none, where a recount is possible, does miscount 


entail setting aside and rerunning the election. 


Appellees’ rule would transform union elections into a specie of 
Hitler plebiscite -- valid only if the incumbent is elected. If tellers can 
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successfully frustrate the will of the majority, the election is a mockery 
of democracy -- it is worse than no election at all. But, say appellees, 
the courts have no alternative; this is the result Congress deliberately 
chose, Let us see. | 
THE COMMON LAW RIGHT TO A JUDICIALLY SUPERVISED 
COUNT RESULTING IN INSTALLATION OF THE ACTUAL 


WINNER SURVIVES STATUTORY OR OTHER REMEDIES 
WHICH PROVIDE ONLY FOR SETTING THE ELECTION ASIDE. 


Recounts of ballots have been conducted by courts, acting without 
any statutory authority, throughout American history, ina wide variety 
of situations. Of particular interest are two New York deges: in which, 
as here, prior to the conclusion of the count, the “opposition group applied 
to the court for relief. They were held entitled to orders directing the 
judges of election to correct errors in their tabulation of the votes in 
stockholders elections. In those cases as here, it was contended that by 
statute the only remedy was setting aside and rerunning the election. The 
courts held that where suit was instituted promptly before the count was 
completed, a true count could be ordered and effect given to the election. 
McGoldrick v. Rotwein, 127N. Y. L.J. 508, col-7 (Sup. Ct., Feb. 6, 1952), 
C.C.H. N.Y. Corp. Law Rep., Par. 10,546; Matter of Young v. Jebbett, 
211 N.Y. S. 61, 213 App. Div. 774, 778. The courts denominated their 
relief mandamus but stated that the “breed” or "pedigree" of the pro- 
ceeding was of no concern since courts act summarily in election disputes, 
concerning themselves with the merits rather than procedure, 213 App. 
Div. at p. 778. | 


In other corporate election contests, in proceedings brought by 


private parties in the form of common law quo warranto, courts have 
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counted the votes and ordered the hae of "management" slates and 


installation of “opposition™ slates. 

An allegation of fraud in a political election has been held to vest 
equity with jurisdiction to order the ballots brought into court as the best 
evidence to support both plaintiff's right and the charge of fraud, and to issue 
an injunction to install the plaintiff in office after a count established him 
the winner. Reid v. Moulton, 51 Ala. 255, 269 -270. 

In most instances the proceeding in which the courts, acting without 
statutory authority, have recounted votes, have been labelled as in the 


nature g quo warranto or rae a5 aa regardless of whether a political 


election, or a private election, was involved. Quo warranto was the 


the historic common law writ by which English courts decided which of two 


conzenders was entitled to an office. Newman v. Frizzell, 238 U.S. 537, 544. 


1/ State ex rel Reed v. Smith, 15 Ore. 98, 14 Pac. 814, 15 Pac. 137, 386; 
Commonwealth ex rel Morris v. Stevens, 168 Pa. 582, 32 Atl. 111; Common- 
wealth v. Straus, 32 Pa. Super. 389; Garcia v. Sedillo, 70 Ariz. 192, 
P-2d 721. In Delaware and New Jersey, Statutory provisions for corporate 
election contests are construed as affording the court the same power to 
examine the vote and install the actual winners in office. See the following 
cases in which this power was used to declare the “opposition” slate the 
winner and install it in office. Investment Associates v. Standard Power & 
Light Co., 29 Del. Ch. 225, 48 A. 2d 501, aff'd 29 Del-Ch. 593, 51 A. 2d 572; 
‘cLain v. Lanova Corp., 28 Del. Ch. 176, 39 A. 2d 209; Rice & Hutchins v. 
Triplex Shoe Corp. , ie Del. Ch. 298, 147 Atl. 317, aff'd, I7Del. Ch. 356, 
152 Atl. 342; In re Election of Directors of Associated Sprinkler Co., 11 Del. 
Ch. 389, 102 A. 787; In the Matter of the Election of Directors of the St. 
Lawrence Steamboat Co., 44.N.J. Law (15 Vroom) 529; In re Cape May & 
DBNCo., SIN.JL78, 16 Atl. 191, 193. 


2/ E.g., Gray v. State, 19 Tex. Civ. App. 521, 49 S.W. 699. 


3/ E.g., Alianza Hispano-Americano, a fraternal benefit society, Garcia 

Vv. Sedifio, 70 Ariz. 192, 218 P.2d 721; Lawrence County Agricultural Society , 
a private corporation not for profit, State ex rel Ash v. Gholson, 103 Oh. App. 
521, 146 N. E. 2d 333; Tyrone Gas and Water Company, EA ge utility, Com- 
monwealth ex rel Morris v. Stevens, 168 Pa. 582, 589-590, 32 Atl. 111. 
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Bek 
The ballots were customarily opened and counted during the trial. A 


jury determined the winner on the basis of a ballot sa conducted under 
the supervision of the court in the presence of the jury, and the writ 
of quo warranto issued to install the actual winner in Office. | 

In states where statutes have been enacted to govern election con- 
tests, either in political or in corporate elections, the common law remedy 
of quo warranto, including a court recount of the ballots, was held to sur- 
vive as a concurrent aaa unless the st atute provided for determing and 
installing the winner. A statute authorizing the courts to order a new 


election in a corporate contest has been construed as not abolishing the courts’ 


common law jurisdiction to correct errors in the count and install the winners 
iy 


in office. 


4/ S. H. Day, Rogers on Elections, 17th ed., 1894, vol. Ill, p. 234. That 

this suit was available to a private person seeking office, see W. S. Holdsworth, 
A History of English Law, vol. 1, p. 230. No charge other than the claim of 
miscount is needed to bring about the recount in court. Day, op cit, pp. 208, 234; 
14 Halsbury Laws of England, 3d ed., 1956, p. 310, Elections Sec. 559. 


5/ Gray v. State, 19 Tex. Civ. App. 521, 49S. W. 699; Commonwealth ex rel 
orris v. Stevens, 168 Pa. 582, 589-590, 32 Atl. 111. 


—————>_ 


6/ State ex rel Jennett v. Owens, 63 Tex. 261, 266-268; Gray v. State, 

I9 Tex. Civ. App. , 49'S. W. 699; State ex rel Waymire v. Shay, 101 Ind. 
36, 38; Budd v. Holden, 28 Calif. 123; Kane v. People, 4 Neb. 05. People 
ex rel Barton v. Londoner, 13 Colo. 303, 22 Pac. Fea 765-767; State ex rel 


Anderton v. Kempf, 69 Wis. 470, 34N.W. 226, 227-228; People v. McClellan, 
TOLN. Y. 341, 84N. E. 68; Commonwealth v. Straus, 32 Pa. Super. ; 


7/ Inthe Matter of the Election of Directors for the St. Lawrence 
team tCo., 44N.J. Law Vroom i 3 
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If the ballots have been properly preserved, they make unneces- 
8/ 


sary other evidence of fraud or inaccuracy. — 


This Court has pointed out the advantages of quo warranto over equity 
because the inability of stockholders or members to show how they had been 
damaged would “leave them without an effective remedy in most cases of 
illegal corporate elections” if they had to rely on equity. United States v. 
Carmody, 80 U.S. App. D.C. 58, 148 F.2d 684. At the same time this 
Court has held that quo warranto does not constitute an adequate remedy at 
law which will bar an equity suit to try a corporate office because of the in- 
ability of a complainant to file quo warranto without invoking the discretion 
of a public officer or leave of court. 2 Columbia Cat Fanciers v. Koehne, 

68 U.S. App. D.C. 257, 96 F.2d 529. Any remedy which would have been 10/ 


obtained at common law by quo warranto may now be obtained by civil action. rs 


It is therefore clear that the cases and articles cited in our main 


brief, pp. 34-35, correctly adapt to unincorporated trade unions the historic 


8/7 In the quo warranto proceedings brought by William Randolph Hearst to 
establish that ballots marked for him for Mayor of New York City had been 
counted for McClellan, the New York Court of Appeals reversed an order 
requiring a bill of particulars as to the fraud, stating that aside from proof 

of the proper preservation of the ballots "no conditions are imposed upon the 
right upon a trial to determine the right of a party to an office * * * to opena 
ballot box and admit the contents in evidence." To the same effect see Budd 
vy. Holden, 28 Calif. 123, 134; Hudson v. Solomon, 19 Kan. 177, 180; 
Hunnicut v. State ex rel Witt, 75 Tex. 233, 240, 12 S.W. 106; Gray v. State, 
15 Tex. Civ. App. 521, 495. W. 699; State ex rel Conrad v. Patterson, “B4 Oh. 
St. 89, 95 N.E. 780, 784; People ex rel Barton v. Londoner, I3 Colo. 303, 

22 Pa. 764; Anno: Admissi Bilny of election ballots in quo warranto proceedings, 
71 A.L.R. 2d 353, 354. 


9/ Section 16-1603, D.C. Code, authorizes "a person interested" to file quo 
warranto proceedings with leave of the court where the Attorney General and 
the United States Attorney refuse their permission. See Newman v. Frizzell, 
238 U.S. 537. Quo warranto sire: aie the United States 15 cOnductéd by 
private parties as a private pr ing whenever a contender for an office 
seeks relief. Am. Jur., Quo Warranto Secs. 65 and 66. 

10/ Slim Olsen, Inc. v. National Enforcement Commission, 118 F.Supp. 861, 
366, reversed on other grounds, 95 U.S. App. D.C. 218, 221 F.2d 92. 
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common law right to an honest and accurate count, and that this Court's 
statement in National Federation of Ry. Workers v. National Mediation 
Board, 71 U.S. App. D.C. 266, 276, 110 F.2d 529, 536 (1940), cert. 
denied, 310 U.S. 628, emerges from the common law rule. 

The cases cited in Brief for Appellees, p. 73, which state that re- 
counts are purely statutory must be read as using the word “recount” in its 
technical sense. Only in the sense that the original tabulation may have 
been such a fabrication as not to merit the designation of a “count, * can it 
be denied that what the courts did was to "recount." As the cases we have 
cited show, courts, acting without statutory authority, in common law quo 
warranto proceedings, in common law mandamus proceedings and in equity 
suits did count ballots as the best evidence as to whether a tnlscount had 
occurred. When they found it had occurred they ordered the usurper to 


turn the office over to the actual winner. 


Il. THE LEGISLATIVE HISTORY WHICH APPELLEES IGNORE 
DEMOLISHES THEIR THESIS THAT CONGRESS INTENDED 
TO ABOLISH ALL COMMON LAW RIGHTS AND REMEDIES 
UPON COMMENCEMENT OF AN ELECTION. 

Appellees’ claim that Congress preserved common law rights and 
remedies only "prior to an election" (Br., pp. 10, 19-20, 28-30, 35-37, 
39-40, 45, 53) assumes that the bill was enacted as it emerged from the 
Senate Committee (Br., pp. 20, 24-30, 35-36, 45). Appellees ignore that 
while Section 403 was, Section 603 was not, in the bill at that time. I Leg. 
Hist. 378. Section 403 certainly “was drafted on the assumption that it 
would be the only title of the Act regulating union election procedures” (Br., 


pp. 35-36). But Section 603 was added afterwards, on the floor of the Senate, 


over Senator Kennedy's opposition, in response to demands that union 
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members’ common law rights and remedies relating, inter alia, to elec- 
tions, not be preempted. Senator Kuchel stated that this demand could 
be met by an "amendment with respect to the denial of preemption. 

Il Leg. Hist. 1108, col. 2. Senator McClellan, concurring, proposed an 
amendment "which will take care of that situation." I Leg. Hist. 1108, 
cols. 2-3. 

In the ensuing discussion Senator Holland and others insisted that 
the new federal rights and remedies, including election safeguards, 
should not "take away from any labor-union member, or from labor -union 
members as a group * * * any rights or protections they have under the 
laws of the State.” IH Leg. Hist. 1109, col. 3. 


To Senator Kennedy's query as to “which would govern, the Federal 


or the State law? Ig a case where off alehe righ 


Bo TARRBAOM, A/sDowe 
regard acy, to an election” (II Leg. Hist. 1109, col. 3) 


explained s (Fella, fond OA! 


d 
the os 
“} would say that both rights would prevail, that both courts 
would be available, and both remedies would be available. 
Any plenary provision against preemption would certainly 
preserve States’ rights as they are” (Il Leg. Hist. 1109, col. 
3 - 1110, col. 1). 


Senator Kennedy pointed out this would mean there would be “three 
protections," “three remedies,” which he listed as follows (II Leg. Hist. 
1110, col. 1): 

"One would be provided under the bill, when the Secretary 
of Labor could set the election aside because there was not 


freedom for the members to participate fairly in the election. 


"There would also be a Federal remedy and a local remedy." 
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Senator Holland agreed this was what he and other proponents of 


Section 603 wanted. He stated (II Leg. Hist. 1110, col. 1): : 


"there is nothing new in the idea of concurrent legislation 
or concurrent protection of rights." 


Senator Kennedy opposed the amendment on the ground that the 


election provisions of the Bill as reported "established certain precise 


rights” (II Leg. Hist. 1111, col. 3). He continued (II Leg. Hist. 1112, 


col 1): 


"In the case of elections we preempt action for the Federal 
Government after the election is held. A suit may be filed 

in a State court prior to an election. The Federal Govern- 
ment takes preemption after an election. We have attempted 

to exercise Federal rights in those areas where the Federal 
Government can best do the job, and have attempted to pro- 
vide for State preemption in the areas where the State can do 

it best. I cannot give a better example than to cite the procedure 
followed in the case of union elections. Prior to the day of an 
election an individual can sue in a State. The day after an elec- 
tion the Secretary of Labor assumes jurisdiction.“ 


This is the statement on which appellees rely so heavily (Br. p- 40, n. 7). 


Senator Kennedy further explained what deficiency in State laws 


he deemed necessitated his provision for the Secretary of Labor to run a 


new election. Asked by Senator Carroll whether “present State and Federal 


laws are adequate, " Senator Kennedy replied (II Leg. Hist. 1113, col. 2): 


“Except in one particular, namely, that of guaranteeing that 
every member of a union shall have the right to vote ina 
secret election, after due notice, and that everyone who is 
a candidate for officer of a union shall have the right to 
name ateller. When unfairness is committed in an elec- 
tion, the Secretary of Labor shall have the right to set the 
election aside. I do not think State law provides adequate 
remedies in this field, whereas the bill does. " 
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Senator Holland then pointed out that the bill supported by Senator 
Kennedy “as to the field of coverage” was more limited than the proposed 
amendment. He added “that a provision for the creation of a concurrent 
remedy to deal with those matters, should not be too difficult” for the 
sponsors of the bill to accept (II Leg. Hist. 1113, col. 3). A few minutes 
later, Senator McClellan submitted his amendment -- the text of Section 
603 (II Leg. Hist. 1114, cols. 2-3). Its recognized purpose was to "create 
coexisting State and Federal rights” (II Leg. Hist. 1114, col. 3). 


Senator Kennedy then pointed out that adoption of this amendment 


“would upset the carefully prepared provisions in regard to secret elec- 


tions and trusteeships as those provisions now appear in the bill." II Leg. 


Hist. 1118 (Emphasis added). No one disputed his statement. The amend- 
ment was adopted by the Senate (II Leg. Hist. 1119). The Section was 
thereafter reported out and passed the House as Section 603(a) of the 
Landrum -Griffin bill. H.R. 8342, 1 Leg. Hist. 743. 

Upon return of the bill from conference, Senator Morse spoke 
against Section 603 as follows (II Leg. Hist. 1418, cols. 2-3): 


"Section 603 of the conference committee bill provides 
that the responsibilities of unions and other representatives 
of a union or of any trust in which the union is interested, 
under other Federal or State laws, are not reduced or limited 
by anything contained in the bill except as explicitly provided 
to the contrary, and that the rights and remedies of union 
members under other Federal or State laws are not to be taken 
away or barred except as specifically provided to the contrary. 
This is a ‘States rights" provision which flies in the face of 
traditional concepts in the field of national labor relations policy 
and law and has no place in legislation which is designed to 


a ee 


remedy, through Federal law, deficiencies in State law 
enforcement which have been largely responsible for allow- 
ing crooks and racketeers to work their way into the labor 
and management fields." 


The Conference Report was adopted. Il Leg. Hist. 1452-1453. Senator 


Goldwater's analysis (II Leg. Hist. 1854, col. 3) states: 


"Section 603(a) is part of the anti-preemption provi- 
sions of the Act. It provides that except as explicitly pro- 
vided to the contrary, nothing in the act shall reduce or limit 
the responsibilities of any union or any officer, agent, shop 
steward, or other representative of a union or of any! trust in 
which a union is interested, under any other Federal law or 
under the laws of any State, and, except as explicitly provided 
to the contrary, nothing in this act shall take away any right 
or bar any remedy to which union members are entitled under 
such other Federal law or the law of any State. 


"The Kennedy-Ervin bill (S. 505), as introduced, and the 
bill as reported to the Senate did not contain this section nor 
any similar antipreemption provision, thus raising a serious 
question about the validity or enforcibility of State laws in the 
areas covered by this act. This antipreemption provision is 
contained in the Landrum -Griffin bill and included in the con- 
ference report." 
The legislative history thus refutes appellees’ theory that Section 
603 does not apply to Title IV. It follows that it is impossible to accord 
Section 403 the effect of preempting common law rights and remedies for 
violations during an election. Appellees do not even bother to deny that 
their theory was squarely rejected by this Court in Hoffa v., Letts (Br. 
ll 


for Appellants, pp. 41-42). It is apparent, moreover, that their thesis 


ee eee ee ee 
11/ See also, Brief for Appellant Hoffa, pp. 35-41 and Brief for Appellants 
Other than Hoffa, p. 30, in English v. Cunningham, No. 15, 704. 
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12/ 
is irreconcilable with both the Teamsters and the Bakers cases. aaa 


Just as the legislative history of Section 603 destroys appellees‘ 
theory that Congress was not concerned with preserving rank and file 
rights and remedies to an honest count under existing law, so does the 
legislative history of the Bill of Rights and the Javits amendment destroy 
their assumption (Br., p. 35) that Congress preferred redress through 
the Secretary to redress through private action for all supplementary 


protections established by the bill. As reported by the Senate Committee, 


os 
12/ Appellees’ assertion (Br., p. 69) that the convention was ordered in 
Moschetta to remedy misappropriation of union funds rather than sup- 
pression Of democratic rights is simply erroneous. In his oral ruling 
from the bench on July 10, 1961, Judge Tamm explained (Tr. 24): 


“This Union belongs to its members. I think that the 
members are entitled to determine who they want to be in charge 
of their Union. 


"The events of the last several years involving the officers or 
former officers of this Union have been of such a nature that the 
rank-and-file members apparently have not had an opportunity to 
express their approval or disapproval of any policies that have 
or have not been pursued. 


"It was with the idea in mind of placing the responsibility upon 
the Union members to determine the future destiny of their own 
union that the Court ordered a special election to be held as ex- 
peditiously as the Court felt the arrangements could be made. I 
sincerely believe that this is to the best interests of the Union 
membership. “ 


In any event, if the power to supervise union elections vested in the 
Secretary of Labor under Title IV is “exclusive, " the court would have 
no more jurisdiction to order and supervise a union election as a remedy 
for Title V violations, than it would to remedy a common law breach of 
fiduciary duty or a violation of democratic rights under the union's con- 
stitution and by laws. 
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the bill of course did provide for enforcement of its election provisions 
exclusively by the Secretary. So did the McClellan Bill of Rights (Section 
103), as proposed, and as passed. II Leg. Hist. 1102, 1119. But that 
scheme survived only two days, until superseded by Senator Kuchel's sub- 
stitute, which was designed principally to remove from the Secretary of 
Labor and give to the aggrieved union members “the right alge into the 
Federal court for appropriate relief." II Leg. Hist. 1230, col. 1. 

Senator Kuchel noted at the outset that his support had hinged on 
adoption of the “nonpreemption amendment” (Section 603), preserving “all 
State law * * * protecting the working man." Il Leg. Hist. 1229, col. 2. 
He argued that giving the injured member rather than the Secretary “the 
right to litigate the alleged grievance and to seek an injunction or other 
relief * * * is in the interest of justice." II Leg. Hist. 1232, col. 3. 
Senator Butler expressed fear that the provision for private enforcement of 
the “equal rights” guarantee in the Bill of Rights might preempt members’ 
rights under union constitutions and state laws, and referred specifically to 
election rights. II Leg. Hist. 1232, col. 3. Senator Kuchel, Senator 
Kennedy, Senator Cooper and Senator Holland all hastened to give assurance 
that the anti-preemption provisions would prevent this (II Leg. Hist. 1232- 
1233). The latter proposed "to make complete the showing that nothing is 


excluded" by including in Section 103 a reference to union constitutions and 


bylaws (II Leg. Hist. 1233, col. 2). The appropriate words were thereupon 


added. II Leg. Hist. 1234-1235. 
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The Kuchel arnendment received widespread bipartisan support. 
Senator Clark applauded its elimination of “union busting provisions" and 
said: "it takes the Federal bureaucracy out of this bill of rights and leaves 
its enforcement to union members, aided by the courts." II Leg. Hist. 
1233, col. 3. Senator Cooper pointed out that “it removes the power of 
the Secretary of Labor, and I may say his duty, to deal with the govern- 
ment of a union." I Leg. Hist. 1234, col. 3. Senator Javits argued for 
the Kuchel amendment on the ground that unless it were adopted the bill 
“could make the Secretary of Labor run every union." Il Leg. Hist. 1238, 
col. 2. The amendment was then adopted. II Leg. Hist. 1239. 

The House proposed to go even further in eliminating the Secretary 
of Labor. Its bill provided for private enforcement of all ' Title IV rights. 
I Leg. Hist. 801. In conference, the Senate version prevailed. I Leg. 
Hist. 939. 

The legislative history of the “honest count" and membership list 
provisions in Section 401(c) confirms that Congress was intent throughout 


upon supplementing, not supplanting, existing election rights and remedies, 


and that it preferred private to Government enforcement of those rights 


which, apparently fortuitously appear in Title IV instead of Title I. A 
provision guaranteeing challengers access to membership lists and the 
“honest count” provision which is now the last sentence of Section 401(c) 
were both included in Section 301(b) of the Senate bill as reported, enforce- 
able, of course, by the Secretary. I Leg. Hist. 372 -373. In debate on the 


McClellan amendment Senator Kennedy explained that the latter provision 
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was intended to provide additional protection in an area in which "I do 


not think State law provides adequate remedies." Il Leg. Hist. 1113, col. 2. 

As appellees note (App. A # 5), Section 101(a)(7) of the McClellan 
Bill of Rights guaranteed “[a]ny candidate * * * the right to inspect and 
reproduce" membership lists. But the related list provision in Section 
301(b) of the Committee bill was not deleted. Since the later, along with 
the “honest count” provision, appeared in a different title, hey were not 
affected by the Kuchel amendment which transferred the enforcement func 
tion from the Secretary to the members. 

The Javits amendment, avowedly “part of the same [Bill of Rights] 
package” (II Leg. Hist. 1238, col. 3), was obviously designed to treat the 
rights in Section 301(b) [now Section 401(c)] like the rights in Section 101, 
by providing in Section 401(c) a private enforcement authorization equiva - 
lent to Section 102. Appellees argue (App. A # 4 - # 8), that the authoriza- 
tion of private suit must have been restricted to membership list rights 
because discussion of the Javits amendment concerned only those rights. 
The answers are several. In the first place, appellees to the contrary 
notwithstanding (Br., App. A #4 - #5), the Senate thought that the Javits 
amendment made a major "substantive change” in the provisions for access 
to membership lists, solving "a very knotty problem" (II Leg. Hist. 1240- 
1242). Discussion naturally focused on this substantive change and upon 
the adequacy of private enforcement to effectuate its objective. Second, 


the Senate had just overwhelmingly adopted the private enforcement policy 
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for Title I rights; there was no occasion for debate or comment concern= 
ing its application to the “honest count" provision as part of the “same 
package.“ II Leg. Hist. 1238, col. 3; 1240, col. 3. 

Third, the Mundt-Javits colloquy shows that the Senators assumed 
without question that members would have direct access to the courts to 
prevent “officials” who “rig elections" from “being installed in office” 

(Il Leg. Hist. 1241, col. 2). Senator Javits’ reason for believing that 

such access would provide adequate relief in the case of elections rigged 

to circumvent the list requirement is, of course, applicable a fortiori to 
elections in which the count is rigged. He predicated the power and obliga- 
tion of the judiciary to provide adequate and timely relief against rigging on 
the fact that the bill imposes “an affirmative duty” on "the labor organiza - 
tion and its officials" (II Leg. Hist. 1241, col. 2). He thus relied on the 
well settled principle that even where there is “no specific [ statutory] 
reference to a private right of action * * * [ imposition of a duty] implies 
the availability of judicial relief where necessary [and makes] it “the duty 
of the courts to be alert to provide such remedies as are necessary to 
make effective the congressional purpose. “ J. L Case Co. v. Borak, 377 
U.S. 426, 433. 

Fourth, it is scarcely conceivable that Congress should have 
deliberately chosen to guarantee bona fide candidates access to the courts 
to nullify a mere advantage in propagandizing, but not to nullify incumbents’ 


power to rig elections. It is even more inconceivable that Congress should 


have deliberately chosen "to achieve what we all want -- an honest count” 
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(II Leg. Hist. 1245, col. 3), only through post election proceedings by 


the Secretary of Labor, who is not empowered to sue to correct the mis- 


count, but only to rerun the election. 

If anyone had envisioned the possibility that the honest count pro- 
vision would not be privately enforceable, it is reasonable to suppose that 
at least one of the seventy-seven Senators who had voted for the Kuchel 
amendment (II Leg. Hist. 1239, col. 3) would have protested. That none 
did establishes conclusively, we think, that the entire Sénace assumed, as 
did the draftsmen of the Senate Analysis (Br. for Appellant, App. D., pp. 
1-2), that the Section 401(c) right to sue applied to all of the rights enum- 
erated in that subsection. ¥/ | 

To sum up: if Section 403 and its legislative history stood alone, it 
might conceivably be possible to find in it the hiatus envisioned by appellees 
and the court below. But it is simply impossible to consider Section 403 
alone; that Section is subject to and governed by Section 603. Section 603 


preserves rights and remedies for anti-democratic practices during an 


13/ Appellees’ argument that the list provision is, but the adequate safe- 
guards provision is not, subject to enforcement prior to the conduct of an 
election (Br., pp. 52-53), simply ignores that one mandate is as prospec- 
tive as the other. The question discussed by Senators Mundt and Javits in 
relation to the list requirement - namely, whether incumbents can circum- 
vent it by expediting the election (Br., p. 54) - has its precise analogy in 
this case where the Trustees initially promulgated rules which appeared to 
afford “adequate safeguards" for observation but, upon commencement of 
the counting, changed them. The solution suggested by Senator Javits, 
rompt action enabling the court "to catch up with the organization 2.88 
to] act and act in time" (II Leg. Hist. 1241, col. 2), fits like a glove. 
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election simply because Section 403 does not “explicitly” obliterate them. 


All Section 403 erases is other remedies for “challenging an election 


already conducted. “ 

Congress’ dual objectives are therefore quite plain: On the one 
hand, Congress sought to preserve rank and file members’ access to the 
courts to vindicate democratic election practices. On the other hand, 
Congress sought to reserve to the Secretary of Labor primary jurisdiction 
to determine whether an election should be set aside and rerun. 

Both objectives can be effected only by holding that violations oc- 
curring during an election which can be remedied without throwing out the 
vote and rerunning the election may be remedied in a private action. Such 
cases are not comprehended by the last sentence of Section 403 because they 
do not entail a “remedy for challenging an election," as that phrase is used 
in Section 403. 

Ill. THE SOLE PREEMPTIVE EFFECT OF THE LAST SENTENCE 
OF SECTION 403 IS TO VEST IN THE SECRETARY OF LABOR 
EXCLUSIVE STANDING TO SUE TO SET ASIDE AN ELECTION 
AND CONDUCT A NEW ONE. SINCE APPELLANT SEEKS TO 
ASCERTAIN THE TRUE WINNER, NOT TO INVALIDATE THE 
ELECTION, THE CASE CAN ONLY BE MOOTED BY A PROPER 
RECOUNT AND NUNC PRO TUNC INSTALLATION OF THE 

WINNER. 

The cases appellees cite (Br., pp. 35, 37, n. 5) hold squarely that 

the area preempted to the Secretary is the power to “challenge” a com- 


pleted election by moving to set it aside and have a new election conducted. 


Each and every one was a suit to enjoin an election or declare it invalid 
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and inoperative. The opinions explicitly state that what is preempted is 


this remedy, which Congress authorized only the Secretary of Labor to 


seek. Typical is Acevedo v. Bookbinders, 196 F.Supp. 308, 314 (S. D. 


N. Y. 1961): “where the remedy sought or available is * * * to set aside 
an election, necessitating the holding of another, the action cannot be 
maintained by the individual, but only by the Secretary of Labor 2:9 SS 
No case appellees have cited, and none we have found, holds or even sug- 
gests that any remedy which does not entail setting aside an election in the 
sense of necessitating a new one is preempted. 

Where courts have held that quo warranto remedies survived elec- 
tion contest statutes, they have distinguished between the common law 
right to be installed in office and the statutory remedy of a new election. . 


“When the election takes place and the will of the people is 
expressed through the ballot-box, the candidate receiving 

the number of votes necessary to elect him is entitled to 
possession of the office * * *. This is a principle firmly 
rooted in the jurisprudence of this country * * *. Hence we 
find that in all the decisions bearing upon contests of elec- 
tions a clear distinction is drawn between a proceeding mere- 
ly to contest an election and one to recover an office unlaw - 
fully withheld from another * * ®. 


"® * ® the principal difference consists in the object of 
the proceeding * * *. In the one the judge can grant a certi- 
ficate of election or set aside the election altogether; in the 
other it adjudges the office itself, * * * to the party who shows 
the best right to it 


ee 
14/ State ex rel Jennett v. Owens, 63 Tex. 261, 266-267. 
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"A successful action under the act of 1874 sets aside the 

election and all done thereunder. * * * The effect of a 

judgment [through a writ of quo warranto] in favor of the 

relator is to oust the respondent from office, not neces - 

sarily to declare the whole election void. Its result is not 

to bring about a new election, but to place or leave in office 

him who has a right thereto. "15/ 

Nothing in Calhoon v. Harvey, U.S. , 33 L. W. 4039, 
warrants the view that the only remedy for a miscount is a new election. 
The holding of that case “that the specific guarantees of § 401, 29 U.S.C. 
§ 481, with respect to union elections preclude the inference of similar 
rights in Section 101(aX1)" (Lumbard, C.J., concurring in Gurton v. Abrams, 
58 LRRM 2080, 2084 (2d Cir., Dec. 24, 1964), follows simply from the 
fact that infusion of Title IV guarantees into Title I would, in effect, make 
Title IV rights privately enforceable, in the teeth of Congress" rejection of 
the House proposal to do just that. I Leg. Hist. 801, 939, Br. for Appellees, 
p. 38, on. 6. 

Impounding the ballots and conducting a recount, however, cannot 
even arguably trench on any authority Congress vested in the Secretary. 
Thus, the plain language of Section 402, which sharply defines the Secre- 
tary’s power, does not leave room for argument that the Secretary is 


authorized to sue for a recount (Br. for Appellees, p. 18, n. 1); a recount 


15/ Commonwealth v. Straus, 32 Pa. Super. 389, 391, involving a private 
ion. To the same effect see In the Matter of the Election of Direc- 

tors for the St. Lawrence Steamboat Co., ~J- Law room ; 

7-938. ere petitions to correct inaccuracies are filed be- 
fore the count is completed, the courts have held that the statutory procedure 
for a new election of corporate directors does not exclude use of mandamus 
to give effect to the will of the electorate as opposed to setting the election 
aside. McGoldrick v. Rotwein, 127N.Y.L.J. 508, col. 7 (Sup. Ct., Feb. 6, 
1952), C.C.H. N.Y. Corp. Law Rep. # 10, 546; Matter of Young v. Jebbett, 
211 N.Y.S. 361, 213 App. Div. 774, 778. 
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entails ministerial action, rather than any "special knowledge and discre- 


tion"; a recount does not “block or delay union elections". On the contrary, 
a recount expedites return to normalcy by resolving nroriodly a dispute 

over the accuracy of the count which, unresolved, necessarily exacerbates 
internal conflict and dissention, as well as casts a shadow over the 
legitimacy of the administration. Therefore, since the right to a recount 
arises from sources outside Title IV, it is necessarily unaffected by 

Harvey. Appellees at least impliedly concede (Br. p. 59), that unless the 
relief requested "would produce an undesirable overlapping of remedies, “ 
the rationale of Harvey has no application. 

Appellees do not dispute the proposition (Br. for Appellant, pp. 54-55) 
that Congress normally does not make administrative remedies exclusive 
unless it provides the administrator “the ability * * * to give the same 
remedies as could be obtained by court suit. Republic Steel Corp. v. 
Maddox, U.S. , 58 LRRM 2193, 2196, n. 14. "[T]he only relief 
which would do complete justice would be to repair the wrong by putting the 


17/ 
contestant in office." 


16/ “A new election might occasion vexatious delays and possibly embarrass - 
ments in the affairs of the company." In the Matter of the Election of Direc- 
tors of the St. Lawrence Steamboat Co., 44N.J. Law (15 Vroom) 529, 9508. 
A new election * * * would be detrimental to the company. It appears that 
the pending proxy contest cost both sides in the neighborhood of $60, 000. 
There were ponderous, time consuming mechanics. * * * The voting stock 

is held by some 200 brokers and 8, 500 individuals, located throughout the 
United States and in some foreign countries." McGoldrick v. Rotwein, 

127 N.Y. L.J. 508, col. 7 (Sup. Ct., Feb. 6, 1952), C.C. H. N-Y. Corp. 
Law Rep. #10, 546. 


17/ In the Matter of the Election of Directors for the St. Lawrence Steam - 
boat Co., 44.N.J. Law room E 
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Nor do appellees deny that the only power Congress gave the 
Secretary of Labor was to sue to have the election in which the ballots 
were fraudulently miscounted set aside and a new one conducted. They 
argue, nonetheless, that Congress may in this instance have intended to 
abolish all other remedies (Br. 29-30), on the theory that because viola- 
tions other than those complained of by the loser may also have occurred, 
“once any violations are found, the only appropriate remedy is a new elec- 
tion.” (Br. p. 18, mn 1). This suggestion is a tribute to the fertility of 
counsel's imagination; it has not a scintilla of support in the legislative 
history, reason or authority. 

Viewed in the context of Congress" basic purpose -- to provide ad- 


ditional safeguards against abuse of power by incumbents, thereby “pro- 


tecting and fostering participation by the rank and file" (American Federa- 


tion of Musicians v. Wittstein, U.S. , 33 L.W. 4031, 4034-4035) -- 
the suggestion that Congress may have actually intended to allow incumbents 
to nullify their defeat in an election by miscounting the ballots, and, if dis- 
covered, retain office while that election is set aside and a new one con- 
ducted, is simply absurd. Such a result would frustrate, not foster, 
Majority rule and participation by rank and file. 

If an incumbent improperly declared the winner has cause to com- 
plain of the validity of the election after its result is honestly and accurately 
ascertained, he may, if not estopped, complain through the channels pro- 
vided in Section 402. But the mere possibility of such complaint, and of 


such proceedings, cannot conceivably entitle the defeated candidate to retain 


293.5 


office at the expense of the winner and of the rank and file majority who 


elected him, in the very teeth of Congress‘ declaration that, pending 
resolution of a “challenge”, "the affairs of the Srealieueds shall be con- 
ducted by the officers elected, or in such other manner as [the Union's] 
Constitution and by laws may provide." | 

According to appellees, after a fraudulent miscount has been dis- 
covered, the affairs of the organization should be conducted “in the interim" 
not by the actually elected, but by the defeated, candidate. ! Yet appellees 
point to no provision of the IUE Constitution which so provides. Of course, 
in the absence of such a constitutional provision, the Pane requirement 
that the officers elected in the challenged election shall rule is mandatory. 
Appellees cannot circumvent the statute and lock incumbents in office by 
the simple device of forbidding impartial recount to determine who was 
actually "elected. “ i 

The anti-democratic implications and consequences of appellees’ 
approach merit closer examination. If appellees are right, an incumbent 
administration defeated at the polls can perpetuate itself indefinitely by in- 
validating the election and conducting a new one. There is nothing to pre- 
vent repetition of the process, ad infinitum, until the vote comes out 

We can conceive of nothing better calculated to discourage 

187 “There would be no assurance that the inspectors of election appointed 
by the same board of directors would not again make erroneous rulings. In 
that event application for a new election would again be the only remedy ac- 
cording to the contention of respondents. On this theory the present board 
of directors could remain in power indefinitely even if a proper tally of the 
votes cast at successive meeting required the election of other directors in 


their place." McGoldrick v. Rotwein, 127 N.Y. L.J. 508, col. 7 (Sup. Ct. 
Feb. 6, 1952), C.C.H. N.Y. Corp. Law. Rep. # 10,546. | 
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rank and file membership participation in union affairs and subvert "the 


key role of elections in the process of union self-government" (Wittstein 


case, supra), than a rule of law which would permit this. Since the “per- 
vading premise * * * is that there should be full and active participation 
by the rank and file in the affairs of the union" (ibid, ), the courts must 
devise and apply rules which implement rather than stultify Congress‘ 
objective. 

If we are correct that all that Title IV preempts is the remedy the 
Secretary is alone empowered to seek, then completion of an election will 
moot a case only if the remedy sought or available entails setting aside the 
election and conducting a new one. The cases on which appellees rely (Br. , 
p. 42) hold no more than this. Each was a suit to enjoin, or as in Colpo v. 
Highway Truck Drivers, 305 F. 2d 362, 363 (3rd Cir. 1962), to declare an 
election “null and void.” In each dismissal followed completion of the elec- 
tion because the court found itself powerless to set aside the election and 
conduct a new one. Since no such relief is here requested or involved, 
completion of the election is irrelevant. 

Appellees would have it that allowing them to complete the count 
and announce the results mooted this case, whether the Court so intended 
or not. With deference, we find it impossible to believe that the Court 
would simultaneously have denied a temporary injunction and expedited the 
appeal if there had been the least possibility that denial would enable ap- 


pellees unilaterally to moot the case. We infer that the Court considered 


-25- 


the jurisdictional issue to be whether Title IV preempts the entire field 

of remedies for violations occurring during an election, as appellees con- 
tend, or only the set-aside remedy vested exclusively in the Secretary, as 
appellant contends. Completion of the election could not affect jurisdiction 
in either event. If all remedies are preempted, the District Court lacked 
jurisdiction in the first instance and its dismissal must otand for that rea- 
son whether the election was subsequently completed or not. : If only the 
set aside remedy is preempted, the court would not lose jurisdiction to 
order a recount as long as the ballots are preserved. Indeed, if jurisdic- 
tion to count the ballots is not preempted, the Court could restore the status 
quo as of the time the suit was filed, i.e., before the count was completed. 


amsburg v. American Investment Company of Illinois, 231 F. 2d 333 (7th 


Cir. 1956), and cases therein cited. 


It follows that the only way in which this case can be mooted is by 


the conduct of a recount under conditions which the parties agree assures 
adequate observation and honest tabulation, announcement and acceptance 
of the results. Cf. the order of this Court dismissing as moot appellant's 
demand for impounding of the ballots. We invite appellees and the Executive 


Board to moot this case in this manner. 


IV. THE EXHAUSTION ARGUMENT IS WITHOUT MERIT. 
The argument cast in "exhaustion" terms (Appellees' Br., pp. 43- 


50) is simply another formulation of appellees’ thesis that there is no right 
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to specific performance of the actual result of the balloting but instead only 
a right to seek to invalidate the election through statutory channels. If, as 
we contend, the membership has a legal interest in the ballots, the law 
must effectively protect that interest. Such protection can be provided only 
by the courts, for judicial action is indispensable to insure against altera- 
tion, substitution or destruction of the ballots, and their preservation is 
the condition precedent to a recount. 

Appellees say (Br., p. 48) that because the law requires election 
officials to preserve the ballots, it cannot be presumed that ballots fraudu- 
lently miscounted will be substituted or destroyed. But officials guilty of 
fraud can escape only by preventing a recount or making the ballots con- 
form to their count. Their incentive to cover one violation with another is 
therefore overwhelming. If they were not deterred by law from miscounting 
the ballots in the first place, the law will surely not deter them from altering 


or destroying the evidence which proves their offense. If courts are power- 


less to act instantly to impound and preserve the ballots, fraudulent mis- 
19 


counts will never be proved. 
A charge of fraudulent miscount, therefore, is the clearest case for 
application of the Detroy rule: “[I]f the state of facts is such that immedi- 


ate judicial relief is warranted, Congress’ acceptance of the exhaustion 


19/ In Reid v. Moulton, 51 Ala. 255, 270, an injunction suit to install the 
plaintiff in office as the winner of an election and preserve the ballots, the 
court held that charges of fraud in counting the ballots gave equity jurisdic- 
tion and required a preliminary injunction to safeguard the ballots "as 
evidence of the complainant's right, and also as proof of the falsity and 
fraud "of the election return.” 
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doctrine as applied to the generality of cases should not bar an appropriate 
remedy in proper circumstances. 70/ | 

It is evident, moreover, that appellees’ invocation of the exhaustion 
doctrine is not designed to procure for the Executive Board an opportunity 
itself to remedy the wrong asserted, but is rather a play to delay and de- 
feat the substantive right to an honest count and its consequences. 

As shown by appellant's affidavit in opposition to the Motion to Dis- 
miss, the entire Union administration, including a majority of the Execu- 
tive Board, is not only committed to Carey's retention of the Presidency, 
but in fact actually decided the claim of fraudulent miscount against appel - 
lant before the new term began. 

The Executive Board has been on notice of appellant's charge for 
more than eight weeks. The Executive Board's silence and failure to act in 
the face of appellant's fraud charge is as eloquent of its opposition as is 
the Trustees’ failure (Br. for Appellant, p. 11, n. 4) formally to rule on 
the challenges filed by appellant's observers. Smith v. Sperling, 354 U.S. 
91, 96-97. Instead of taking action to have the ballots impartially recounted 
before the expiration of Carey's term, to assure dieriesived, the member - 
ship and the candidates that the will of the majority in fact prevailed, they 
permitted the incumbent officers to retain counsel to oppose appellant's 
request for a recount at great expense to the Union -- at much greater ex- 


pense than a recount would have entailed. 


20/ Detroy v. American Guild of Variety Artists, 268 F.2d 75, 79 
Ud Cir. 1961). : 
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Appellees" brief candidly admits that the administration has in 
fact rejected appellant's charges on the merits. “The Union has em- 
phatically denied them" (Appellant's Brief, p. 17). The Union simply 
credited the Trustees’ conclusory denials of wrongdoing (Appellees' 
Opposition to Injunction Pending Appeal, pp. 1-12). Cf. Cole v. Hall, 
decided January 7, 1965 (2d Cir., 58 LRRM 2125, 2127. Thus, counsel 
for the Union represent to this court that “the individual defendants had 
no plan or intention to miscount the ballots. " (Memo. in Opposition, p. 10). 
But the only basis they offer for such a sweeping inference (aside from the 
self-serving statements of the accused officers and trustees themselves) 
is the transparent gesture made by defendant Collins in inviting the Labor 
Department to send a representative to observe the counting, when it was 
known all along that Department policy precluded acceptance (ibid. ). 

Having taken a position on the record adverse to appellant, the Union 
cannot take refuge behind the exhaustion rule. The usual exception to the 
exhaustion rule, that futile pursuit of remedies within the union will not be 
required, applies wherever the organization in defending the suit opposes 
the plaintiffs’ claims on the merits. Farowitz v. Associated Musicians, 
2d Cir., 1964, 330 F.2d 999, 1002-1003. This exception has been applied 21 
in election cases. Garcia v. Sedillo, 70 Ariz. 192, 218 P.2d 721, 724-725. 


————— 
21/ Cf. Meltzer v. Atlantic Research Corp., 330 F.2d 946 (4th Cir. 1964), 
@ stockholders” derivative action in which plaintiff's complaint had been dis- 
missed for failure to exhaust internal remedies. The Court of Appeals for 
the Fourth Circuit reversed because such demand would have been “utterly 
unavailing.” The Court noted that it would have been “artless indeed, and 
faithless to the corporation” to leave the prosecution of the claims asserted 
by the plaintiff to the board of directors as “demonstrated in the defensive 
moves in this suit™ (330 F.2d 946, 949). 
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To insist upon recourse to an “antagonistic, adversely interested" 
(Marco v. Dulles, 177 F.Supp. 533, 551 (S.D.N. Y. 1959), Executive 
Board would flout the basic premise of our jurisprudence that One cannot 
be compelled to accept an adversary as judge. Hansberry rf Lee, 311 U.S. 
32, 45; Tumey v. Ohio, 273 U.S. 510; In re Murchinson, 349 U.S. 133, 137. 
In any event, since the Executive Board was not even scheduled to 
convene before the time when appellant's right to take office (if actually 
elected) accrued, failure to appeal to the Board before invoking judicial pro- 
tection cannot be a jurisdictional defect. Assuming, arguendo, that pre- 
judgment and adversity do not, ipso facto, disqualify the Executive Board 
now, every valid objective of exhaustion policy can yet be satisfied by con- 
ditioning judicial absention upon prompt impartial recount on motion of 
the Executive Board, pursuant to a protective order of this Court insuring 
the safety of the ballots, adequate opportunity for observation of the count 
and installation of the winner nunc pro tunc as of January 1, 1965, as pro- 


vided in the IUE Constitution. See the order entered by this Court on 


July 14, 1961 in Bakery and Confectionery Workers International Union of 


America v. Moschetta, No. 16, 478. 


No other disposition will moot this case, for under no circum- 
stances should the ballots be released to, or on order of, the Executive 
Board without a protective order assuring their safety, and any attempt 


by the Executive Board to set the election aside without a recount, or to 
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try the fraud charge as a condition precedent to recount, will compound 


rather than correct the violation at issue in this case. 


CONCLUSION 


For the foregoing reasons it is urged that the decision below should 
be reversed with direction to afford Jennings immediate injunctive relief 
to preserve the ballots and order a recount under conditions insuring its 
honesty and accuracy. 
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